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The Bills of Lading eneral Counsel Paton, of the American Bank- 
Law. ers’ Association, has been actively at work with 

the Senate committee in Congress, moulding 

the proposed bills of lading lawinto shape. Thus far the modifications 
will shorten the text of the bill, always a desirable feature. There isa 
general purpose in the measure to make common carriers liable for the 
stated contents of a bill of lading duly signed by their agents, allowing 
no claim that goods described therein were not actually received. This 
isthekind of protection which the purchasers of drafts with bills of lading, 
should have unequivocally, whether there has been fraud or other action 
by which the goods represented are not forthcoming; exception being 
made in cases where the goods have been taken from the carrier by due 
and proper legal process, provided the consignee or holder of the bill is 
promptly advised of the seizure so as to enable him to protect himself 
as far as possible. It is believed that the proposed measure is now in 
such shape as to be a great improvement and hopes are entertained that 
it will pass at an early day, inthat shape. This unquestionably means 


a long step forward. 
[ es | 


Ohio’s Bank Reports from Ohio give the encouraging information 
Supervision. that the banks under state charters there are now en- 

joying practical and adequate supervision, instituted by 
Superintendent F. E. Baxter, who is determined to place the state in 
the front rank of the commonwealths which look after the banking inter- 
ests properly. With over $500,000,000 of resources in these banks, the 
state owed it to its citizens to have a respectable system of supervision, 
which duty was however neglected until a few years ago. ‘‘Clean and 
wholesome administration’’ is the keynote which the superintendant and 
the great majority of the bankers too,have adopted. Perhaps the new re- 
gime is entitled to much of the credit for the great growth in bank re- 
sources, which when comparing 1911 with 1908 shows up over $100,000- 
000 in total. Mr. Baxter carries out the ideal of a bank superintendant— 
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viz: the adviser and counsellor of each institution, not the ‘* boss.’’ 
Thus another state may be added to the list of those which recognize 
the need for uniform and comprehensive regulation. 


Wisconsin’s Recurring to the subject of the loan sharks, it has 
Loan Sharks. been reported that Wisconsin has inaugurated a way 

of dealing with these gentry that may prove a useful 
check upon their business. Itis the simple device of imprisonment, in- 
stead of mere fines, for the usurious practices. A fine can easily be re- 
couped ; it cuts no figure in comparison with the profits of the business; 
but a term in prison cuts to the bone; it not only removes the guilty 
one from his usual attendance at his “‘loan office,’’ but. affects him in 
such a manner as would prove a deterrent to his own future activity and 
to that of others of his class. Wisconsin regards the business a scheme 
of larceny and this example may be very useful to other states. We sug- 
gest that restitution of the sums improperly exacted should be included 
in the penalty. The individual who suffers should be recompensed ; the 
state should not merely inflict a primitive sentence upon the wrong doers, 
but should endeavor to right the wrong done to those who innocently 
suffer from it. 


The Sociotogica: ‘till it is a trying problem from the sociologist’s 
Problem. standpoint. There are hosts of poor people who 
need to be helped with small loans quite frequent- 

ly ; the needs arise from various causes, sickness of the bread-winner of 
the family being one of the chief ones. To these the loan office appears 
a boon. The state should as a preventive measure, make reasonable 
provision for the establishment of honest, philanthropic institutions 
(not charitable organizations,) to extend this aid. In many countries 
there are state-managed pawnshops (monts-de-piete as they are called by 
the French) ; the spectacle of a poor woman being mulcted over $500 
for a loan of $25 originally, as in the Wisconsin case, is never seen in 
those countries. Why is it that these obviously beneficial features of the 
sociological organizations of other countries are so persistently ignored in 
our own? The answer appears to be that our legislators generally have 
their own axes to grind, and the general welfare is left to take care of 


itself. 
—_—_ 


—_—— The latest return of the national banks shows that 
Investments. they held over 1040 millions of bonds and other secu- 
rities, aside from those Government bonds which are 

compulsorily held to secure circulating notes and public deposits. A 
year ago this item in the returns amounted to 936 millions, so that the 
increase has been more than 100 millions in the interval. The item is 
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to be considered in its relation to the application by the banks of their 
deposits and capital. Thus, the total individual deposits reported were 
5630 millions, and capital and surplus 1716 millions ; the loans and dis- 
counts aggregated with overdrafts, 5834 millions. This indicates that 
the banks, as a whole, loaned out more than their deposits, and that the 
security investments largely represented the capital and surplus; and 
the conclusion thus drawn might be regarded satisfactory, so far as the 
service of the banks to business goes. In other words it would appear 
that the funds which the banks derived from the depositing customers 
are quite generally loaned out to their borrowing customers, and not in- 
vested in long term paper, such as bonds, etc. 


The Country Such a conclusion would, however, be erroneous, as an 
Banks. examination of the detailed statements willshow. Thus 
the country national banks, as distinguished from those 

located in reserve cities, report individual deposits of 3287 millions, 
against only 2884 millions of loans and discounts, again including over- 
drafts. Their capital and surplusshow 940 millions and their investments 
576 millions. They had outstanding 461 millions of notes and 718 millions 
on deposit with other banks, inclusive of reserves with reserve agents. 
This is far from a satisfactory showing of service, and is explainable 
only upon the assumption that the demands for discounts in their sev- 


eral localities had been far less in amount than the deposits ; that there- 
fore it was necessary for the banks to find other ways of placing the 
means available which were partly devoted to investments and partly 
loaned to the reserve banks. Their legal reserves called for 506 mil- 
lions ; they had in cash and with the Treasurer U. S. 266 millions, so 
that the reserves with their reserve agents amounted to 240 millions. 
Thus they were actually loaning to other banks 478 millions net. 


teat ti This presentation furnishes one point to show how 
Co-operation. much the country needs asystem that will provide for 
better co-operation of the banks for public service. 

The aggregate means to provide for discounts of commercial paper are 
clearly ample; yet for lack of proper distribution of the supply to meet 
demands, as and where needed, there is an inadequate service. ‘Too 
large a part of the means of banks is forced into investments ; too much 
is transmitted to the centers and projected almost forcibly into the specu- 
lative field. Ina very considerable measure this is attributable to the 
inelastic bank-note currency. With over 700 millions of these notes in 
use and forcibly kept in use, there is always a very large sum of bank 
means which needs artificial placement. If the notes were retired tem- 
porarily when not needed, the contraction would help the whole situa- 
tion very materially ; but there is absolutely no retirement, such as takes 
place under every other civilized note-system; and hence inflated con- 
ditions rule for fully half of each year. The co-operative plan would 
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correct this, by practically transferring the issue power toa central 
agency of the banks which would regulate the supply more nearly to 
correspond to the needs; in like manner discounts would be accorded as 
and when required by business, by a distribution of the available means. 
The Inflation Act ‘Those familiar with the history of our monetary 
of 1900. legislation, will recall that this inflation incubus 
hadits origin in the provisions of the act of March 
14, 1900 which has been called the ‘‘ Gold Standard Law;’’ a more ap- 
propriate title would be ‘‘ Gold Standard and Inflation Law,”’ since it 
designedly offered every possible inducement to the banks to inflate the 
currency, even going so far as to force the Treasury to suspend the sink- 
ing fund law. It was the product of a coterie of legislators, which is 
now happily no longer dominant in Congress; a coterie that always 
favored legislation to foster expansion of the currency because this was 
regarded a popular policy ; who regarded all suggestions that periodic 
contractions as well as expansion should be provided, as rank heresy ; 
probably because they were not capable of working out adequate meas- 
ures to accomplish that much-desired end. However that may be, they 
certainly always worked for the plans that helped to continue their politi- 
cal power without reference to the real welfare of the people. This cot- 
erie dominated our monetary legislation for forty years; saddled the 
country with the silver heresy, continued the greenbacks and would have 
saddled us with more greenbacks, but for the vigorous stand of the min- 
ority against such unpardonable blundering. The full story of the wrongs 
inflicted by them is still to be written. 
9 


Gold Product There is apparent in some quarters a tendency to be- 
and Prices. little the large increase in gold production as a factor 

in the advance in prices, since 1897, when the low 
level was reached. This is likely to mislead, because the figures used 
in comparisons are not given their full importance in their effect upon 
the economic conditions. The Director of the Mint, whose figures are 
nearest the facts of all published data, show that the world’s stock of 
monetary gold in 1911 was in round numbers $6,600,000,000; in 1897 
it was only $4,600,000,000, an increase of $2,000,000,000. At the usual 
ratio of average reserves this stands for an expansion of credit of fully 
$20,000,000,000. The United States has had the good fortune to take in 
ofthis gold increase one-half; for its stock was scarcely $700,000,000 in 
1897 and is now fully $1,700,000,000. Thus we have as our own share in 
the potential credit expansion $10,000,000,000. The actual increase in 
commercial banking liabilities of all classes has been from $5,764,000,000 
in 1897, to $18,975,000,000 in 1911. (This excludes all savings banks.) 
The increase of $13,211,000,000 indicates that the average ratio of liabili- 
ties to gold was beyond the normal. ‘That such an expansion exerted 
a powerful influence upon the price level is beyond question. 
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The Protective System Under the caption of ‘“‘ Bank Protection 
of the that is Practical and Progressive,’’ the 
American Bankers’ February issue of the Journal of the 
Association. American Bankers’ Association prints an 
editorial discussing the protective system 
which reads very much as if it were a reply to a severe criticism of 
that system, as operated at present. In this article, which was pre- 
sumably written or suggested by the general secretary, the claim is 
made ‘‘ that the very highest plane of practical and progressive pro- 
tective supervision has been reached’’ and that danger has been re- 
duced to an “‘ absolute minimum.’’ Are all the members of the execu- 
tive council thoroughly convinced that this is indisputable ? 

A careful analysis of the reports of the Burns agency a§ published in 
the Proceedings of 1911 and in the different numbers of the A. B. A. 
Journal apparently does not bear out the secretary’s claim. Further- 
more, in a statement of the Pinkerton agency, which we print on another 
page, the claim is made that no results were secured by Burns in 74% 
of the attacks on members of the Association by burglars, and that 40% 
of the arrests for forgeries and other swindles tabulated in his report 
were made by the police. Pinkertons also claim 224 arrests of 
forgers and swindlers or 100 % more than by Burns. They also make 
claim that since November, 1909, when they withdrew from the 
protective service of the A. B. A. over 4,000 banks have adopted their 
protective service, and that 90 per cent. of this number are members 
of the A. B. A. If this is true, the $61,000 now paid out annually by 
the Association for protective service does not represent more than one- 
half the amount paid for protection by members and it also signifies 
that there are at least 3,600 members now who do not think that the very 
highest plane of practical and progressive protective supervision has 
been reached, or that danger has been reduced to an absolute minimum, 
by the protective service of the Burns agency. 

We do not wish to discredit the protective system, or any depart- 
ment of the A. B. A. On the other hand we have always done every- 
thing within our power to further the best interests of every member 
of the association. 


“Money Trust” Little progress has been made by the Banking and 
Investigation. Currency Committee of the House of Representa- 
tives toward throwing light on the alleged “‘ money 

trust.’’ The disclosures of the inquiry will practically amount to this: 
Under our defective system, and during a long period of lax administra- 
tion, some banks have done things which have brought about vicious re- 
sults; there has been too much disregard of sound methods by so large 
a number of them that the whole system is disturbed. The main bur- 
den of responsibility rests upon the defective system ; and the responsi- 
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bility for the existence and continuance of the defects rests upon Con- 
gress. Fora decade or more these defects have been brought to the 
attention of our national legislative body; what have Messrs. Pujo and 
the other members of the committee, who have been in Congress for a 
number of years, done to provide remedies? Practically nothing. Here 
then is the ultimate reason for the conditions: the neglect of members 
of Congress to give attention to the needs of the country. Yet, doubtless, 
the inquiry will endeavor to shift the blame elsewhere. It is perhaps 
only human thus to try to shift responsibility ; but it seems to us that 
an open confession from a Congressional committee on these lines would 
have a wholesome effect; it would at least be manly and might, if pro- 
perly worded, be a most effective stimulant to action by Congress. 


Panama Cana The approaching completion of our Panama Canal 
Business. has brought up the question of regulating the busi- 
ness which is to pass through it and the further 
question of the charge to be imposed on the traffic. The total cost of 
the work is estimated at $400,000,000, most of which has been covered 
by the sale of 3 per cent. bonds. In fact the enterprise will carry a 
charge of about $12,000,000 yearly on capital account. Add to this 
the operating and maintenance charge, and we have a total of fully 
$16,000,000 to meet. It is not at all likely that the canal will be self- 
sustaining for many years to come; but it is clear that great care should 
be exercised in determining upon business methods for the enterprise. 
Hence Congress and commercial bodies are actively discyssing the sub- 
ject. The basic questions are: How much traffic will use the canal and 
how much can the traffic pay; both these questions can be answered 
only by estimates, but the reasonableness of the estimates depends on 
known facts. 


Traffic and Totts. Thus all the traffic now going around Cape Horn 

will naturally take the canal route, as it cuts off 
several thousand miles. Much of the traffic from Atlantic ports, both 
in Europe and America to Pacific Asiatic ports, will be diverted to the 
canal but the amount of this will depend upon the tolls charged. To 
points where the distance to be covered is shorter by the Suez Canal, 
the sole inducement to use Panama would be a lower toll charge, and 
even to points which require more mile-carriage, Suez will be preferred 
if its tolls are favorable. Hence the subject is complicated from this 
pointofview. There must be a very considerable foreign traffic obtained 
to pay expenses. Then there is to be considered the domestic traffic, 
from ports of the United States on the Atlantic to those on the Pacific, 
which will also be very large. It is proposed, however, to let this traf- 
fic go through the canal free of tolls. And this is the most complex ques- 
tion presented, because our treaties with Great Britain and Panama, 
contemplate equal charges to the vessels of all nations, without dis- 
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crimination. We must stand by our treaties until they are properly 
abrogated. Yet it is contended that since the ‘‘ coastwise trade’’ is pure- 
ly domestic, it was never intended that it should be included as coming 
within the treaties. The Government, however, seems to think other- 
wise, and the matter must be considered carefully. 


The Railway ‘This coast-wise traffic subject is to be discussed in 
Feature. connection with our transcontinental railways, with 
which it will compete. Much of the traffic now going 
by rail, will then go by ships. And the quantity so going will again 
depend upon the toll charges. Altogether, it is expected that this com- 
petition will result in reduced transportation charges for tradein general ; 
and it is thought that this benefit alone should be a sufficient recompense 
to the people of the whole country for their advancing the money to cre- 
ate the canal. Still this is not a business-like way of doing things, and 
it is hence urged that as it is not certain who would benefit by exemp- 
tion from tolls of our coastwise trade, a charge should be imposed, even 
if it is less than that exacted from foreign ships. A dollar a ton works 
out avery small additional charge upon the shipments; almost negligible 
in the circumstances. It is proposed also to prohibit the railway com- 
panies from owning ships for the Panama trade, wherewith to stifle the 
expected competition. 


The Suez Canai. The only experience to guide us is that of the 

Suez Canal. There the tolls were originally about 
$2.50 per ton, reduced from time totime until now they are about $1.25 
per ton. Of course the fixed charge there is much less, as the canal cost 
only about $100,000,000; hence the profit has been quite large as the 
volume of the trade grew. The record shows an increase in tonnage 
from 500,000 tons in 1870, when the service began, to 23,000,000 tons in 
1911. The canal, with its adjunct natural waterways, is 80 miles long ; 
it has an income of over $25,000,000, but operation and maintenance 
take up fully 40 per cent. The managers could thus well afford to cut 
downtolls. But itis also evident that ifany controversy arises, the Brit- 
ish and the French, who control the Suez, could easily make such low 
tates as would materially affect the revenues of the Panama canal. It 
is hence well that the subject has come up thus early for discussion, as 
there are so many features to be considered. It may become an im- 
portant international question. Every commercial nation is interested 
in the outcome and preparations are already made for special merchant 


fleets to use the canal. 
| ——————_ | 


BANKING LAW. 


Sunday Paper. The question is frequently asked whether paper 

dated on Sunday is valid. A correct answer to the 
question is ‘‘ Yes.’’ Paper dated on Sunday is just as good as paper 
dated on any other day. But this answer is, perhaps, a little mislead- 
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ing. The fact is that Sunday does have something to do with the val- 
idity of negotiable paper. But the mere fact that the date on the paper 
happens to be Sunday does not necessarily invalidate it. The date of 
delivery is the important point in determining the question whether or 
not the paper is valid. For it is on the date on which the paper is de- 
livered that the contract arises, not the date which happens to be written 
on the instrument. 

As a general proposition it is under some statute that paper delivered 
on Sunday is held to be invalid. The statutes vary in different juris- 
dictions and there is a corresponding variance among the decisions. 
But one thing may be depended upon; it is the date of delivery that 
counts. If a promissory note is delivered on Sunday, in a jurisdiction 
where such a note is deemed void, the fact that it is dated on a secular 
day will not save it. That is, it will not save it as between the imme- 
diate parties. When bona fide purchasers enter into the question, an- 
other rule isinvoked. The rule is nicely stated in the recent decision 
of the Appellate Court of Alabama in the case of Moseley v. Selma Na- 
tional Bank, 57 So. Rep. 91, which may be found in this issue, begin- 
ning at page 319. 

The statement referred to is on page 323 of this number, as follows: 

‘“ All notes executed and delivered on Sunday are void between the 
parties; yet, if falsely dated as of another day, and such an instrument 
comes to the hands of an innocent holder, who takes it for value, before 
maturity, without notice, the maker is estopped, in an action on such 
instrument by the innocent holder, from setting up that it is not truly 
dated, and is a Sunday contract, and therefore void. 

‘“To hold otherwise would be to invite fraudulent collusion between 
makers and payees of negotiable instruments, who at their will could 
give a false date toa negotiable note and invite its use in the commercial 
world,and then defeat its enforcement in the hands of an innocent purch- 
aser for value, before maturity, by pleading their own perfidy.’’ 

The opinion in this case gives briefly the facts in a number of deci- 
sions on this question and is worth reading. 


Check Deliverea One of the serious situations which bank deposi- 
to Impostor. tors have to face is the delivery of checks to im- 
postors, and their subsequent payment by the bank. 

The situation is not quite so serious for the bank, for the reason that, 
as a general rule, the bank is not held liable in such a case. A recent 
decision, involving the delivery of a check to an impostor is McHenry 
v. The Old Citizens’ National Bank (97; N. E. Rep. 395), decided by 
the Supreme Court of Ohio, and published on page 329 of thisissue. The 
facts showed that a person, with whom the plaintiff was acquainted, in- 
troduced a stranger by the name of George Thresh: The stranger stat- 
ed that he was the owner of certain real property near Otsego and that 
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he wished to place a mortgage for $3,000 on the property. The plain- 
tiff, who was a practicing lawyer, made a search of the records, which 
disclosed that George Thresh was the owner of the property designated 
and that the same was free of all incumbrance. He thereupon advanc- 
ed the money in the form of a check on the defendant bank. Later, 
when he found out that the stranger was not George Thresh and did not 
own the land described in the mortgage, he brought suit against the 
bank to recover the amount of the check. 

The plaintiff testified that he expected the stranger to gotothe bank 
and be identified as George Thresh. ‘‘ But this can hardly mean,’’ 
said the Court, ‘‘that he expected the holder of the check to be identified 
at the bank as the owner of the farm upon which the mortgage had been 
attempted to be placed, in face of the fact that the bank was a total 
stranger to the transaction of the loan and mortgage, and knew noth- 
ing whatever about the land. Surely such a supposition would be so 
manifestly absurd as not to justify serious consideration.’’ 

It was held, and the decision is supported by the weight of authority, 
that the bank was not liable. The decision was based upon two grounds. 
One was that, there being no proof that the name of the person who re- 
ceived payment of the check was not George Thresh, there was no evi- 
dence of forgery in any legal sense. The other was the well established 
rule that, where one of two innocent persons must suffer loss by the 
fraud or misconduct of a third person, he who first reposes the confidence 
and commits the first oversight must bear the loss. 

The case is distinguished from those cases wherein a person wrongful- 
ly obtains possession of a check and by impersonating the payee, and in- 
dorsing his name, obtains the money from the bank. In sucha case the 
bank pays the check upon a forged indorsement and cannot charge the 
amount against the drawer’s account. Inthe present case the bank paid 
the check to the identical person to whom the drawer delivered the check 
and, in doing so, was carrying out the apparent intention of the drawer. 
The rule of forged indorsement does not apply to such cases. 


Staiiienien: tee In this issue, at page 325, we print the opinion of 

Present Check. the Supreme Court of Pennsylvania in the case of 

Rosenbaum v. Hazard, 82 Atl. Rep. 62, involving 

the effect of delay in presenting a check for payment. The case affirms 

the general rule that the drawer is not discharged by delay in present- 
ing for payment, unless he has suffered loss thereby. 

The check in suit was dated September 20, 1901. It was never 
presented for payment and on September 18, 1907, this action was 
commenced. It appeared from the evidence that it was not intended 
by the parties that the check should be promptly presented. The 
transaction was unusual and irregular and was not fully explained by 
the testimony. It did not appear whether the defendant, the drawer 
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of the check, had suffered any loss by the failure of the holder to pre- 
sent it. The plaintiff evidently assumed that the burden of proof 
rested upon the defendant to show that he had suffered loss by the 
failure to present the check for payment, in order to escape liability to 
the extent of the loss. And the defendant assumed that the burden 
rested upon the plaintiff to show that the defendant had suffered no 
loss to entitle him to recover. 

The Negotiable Instruments Law (Sec. 86 of the Pennsylvania 
Act) provides: ‘*‘A check must be presented for payment within a 
reasonable time after its issue, or the drawer will be discharged to the 
extent of the loss caused by the delay.’’ The court held that the 
burden rested upon the defendant. Whether or not he had suffered 
loss by the failure to present the check was a fact peculiarly within his 
knowledge. His failure to allege in his affidavit of defense that the 
failure to present had resulted in loss to him was sufficient to justify a 
presumption that no such loss occurred. 


Increasing Often in the progress of a bank the time arrives, when 

Bank Stock. it becomes desirable or necessary to increase the 
stock of the bank. The method of increasing the 

stock is regulated by the statutes of the various states. When the 
increase has been effected the question arises as to who, if any one, is 


entitled to the increase. 

The leading case in this country on the point is Gray v. Portland 
Bank, 3 Mass. 364, decided in 1807. In this case the defendant bank 
had a capital of $100,000, divided into 1,000 shares, of which the 
plaintiff owned 70. The capital stock was increased to $300,000, and 
the plaintiff claimed to be entitled to subscribe to a portion of the in- 
crease based on the number of shares of original stock which he held. 
He offered to subscribe for and take 140 of the new shares and his 
offer was refused. This case, and those which have since been decided, 
laid down the rule that where a corporation increases its capital stock, 
the stockholders at the time of the increase have an inherent and vested 
right to subscribe at par therefor, in proportion to the number of 
shares of the original stock which they then hold. 

The stockholders may, by unanimous vote, determine that the in- 
crease shall be disposed ot in some other manner, as, for instance, by 
public sale, or by sale to the highest bidder, or to some individual 
who desires to take over the issue. But no stockholder can be deprived, 
against his will, of the right to subscribe to his proportionate share of 
the new issue. If the corporation has flourished his original payment 
into the capital of the company is, to an extent, responsible for its 
success, and the law accords him right to the profits of his investment. 

A recent important decision on the point, and one which indicates 
the length to which the courts will go in protecting a stockholder in 
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this regard is Stokes v. Continental Trust Company, 186 N. Y. 285, 
decided by the New York Court of Appeals in 1906. It there appeared 
that the defendant corporation originally organized with a capital of 
$500,000, divided into shares of $100 each. The business of the cor- 
poration grew andits shares of stock increased in value. Blair and 
Company made a proposition to the company in which the former 
agreed that, if the trust company would increase its stock to $1,000,000, 
it would take the 5,000 additional $100 shares at the figure of $450 per 
share. According to the terms of the proposition Blair and Company, 
or the parties whom it represented, were to have the right to name 
ten of the twenty-one directors of the trust company. The proposition 
was an excellent one in many ways for the company and it immedi- 
ately called a meeting of the stockholders to authorize the increase and 
its issue to Blair and Company. The stockholders at the meeting all 
voted in favor of the increase. And, with one exception, they voted 
in favor of issuing the increase to Blair and Company. The one ex- 
ception was Mr. Stokes, the complainant in this action. He demanded 
that he be permitted to subscribe to 221 shares of the increase at par, 
and, his demand being refused, commenced this action to compel the 
trust company to issue tohim his proportionate share, or to pay him 
damages for its failure todo so. The court held that the plaintiff was 
entitled to maintain his action. 

One of the grounds upon which the decision was based was that the 
result of the increase and its issue to Blair and Company was to reduce 
the voting power of the plaintiff one-half. Before the increase he had 
221 votes in the corporate management on the basis of a total of 5,000. 
After the increase he had 221 votes out of a total of 10,000. The voting 
power of a stockholder is the means by which he protects the interest 
which he has in the corporation. It is a property right and canngt be 
taken from him, or diminished, without his consent. 

In a number of cases the total original stock is not entirely issued 
at the time a corporation commences business. Part of the stock may 
be held in reserve. The cases hold that the same rule applies here that 
governs the cases involving an increase of stock above the amount of 
the originally authorized capital. As to this class of cases, it is said in 
Cook on Corporations, sec. 70: ‘* Every existing stockholder then has 
the right to subscribe at par for such a proportion of the stock as his 
old holdings bear to the amount of stock then outstanding. Any other 
rule would enable the parties then in control to seize the new stock, in 
some’ cases for gain, because the stock is worth more than par, and in 
other cases so as to acquire increased votes at a coming election. In 
either case this would work fraud on the other stockholders.’’ 

As to the remedy of a stockholder, who claims to be unjustly de- 
prived of the right to subscribe for his pro rata share of a new issue of 
stock, it is generally held that he may obtain an injunction restraining 
the corporation from issuing the stock without giving him an oppor- 
tunity to subscribe in proportion to the number of shares he holds. 


Bank Should Give When a bank loans money on security of 
Notice of Acquisition of 4 Warehouse receipt, the first thing itought 
Warehouse Receipt. [© do is to notify warehouse company that 
the receipt is in its possession; if it doesn’t 
give notice the warehouse company may deliver the goods represented 
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by the receipt to some one else, which leaves the bank in an unfortun- 
ate position. It may bethat, under certain circumstances, the warehouse 
company will be liable to the bank. But there are circumstances under 
which the warehouse will not be liable. And, or in any event, if the 
bank has a right which it may enfore against the warehouse, the process 
of enforcement is tedious and costly. 

We have in mind the case of Stamford Compress Company v. Farm- 
ers’ & Merchants’ National Bank, (Texas), 143 S. W. Rep. 1142, on 
page 310 of this number. The facts were not in dispute and may be 
briefly stated.. The compress company issued to one Rives a receipt for 
forty-two bales of cotton, which contained the stipulation: ‘* This re- 
ceipt must be returned on delivery of the cotton and is non-negotiable.’’ 

For a valuable consideration Rives delivered the receipt to the Farm- 
ers’ & Merchants’ National Bank. The bank did not give the compress 
company notice that the receipt had comeintoits possession. Thereafter 
the compress company delivered the cotton to Rives, who explained that 
the receipt had been mislaid among his papers and would be surren- 
dered to the company later. When the bank found out that its security 
was gone it commenced suit against the compress company. 

It was held, company was not liable to bank. In the first place there 
are two sections (308,309) of the revised statutes of Texas which apply. 
Section 308 provides that the obligee or assignee of any written instru- 
ment not negotiable by the law merchant, may transfer to another, by 
assignment, all the interest he may have inthe same. Section 309 pro- 
vides that: ‘* The assignee of any instrument mentioned in the preced- 
ing article may maintain an action thereon in his own name, but he shall 
allow every discount and defense against the same which it would have 
been subject to in the hands of any previous owner before notice of the 
assignment was given to the defendant; andin order to hold the assignor 
as surety for the payment of the instrument, the assignee shall use due 
diligence to collect the same.’’ 

Under these provisions the bank acquired title to the cotton when it 
took the receipt, but it also assumed the duty of giving notice to the 
compress company of the transfer, in order to hold it responsible. It 
followed that the company had the right to deal with Rives as the owner 
of the cotton until it received notice of the transfer. Rives, the court 
held, gave a sufficient reason for not presenting the receipt when he 
called for the cotton and the compress company had a right torely upon 
his statement. 

The Court differentiated this case from that of Babcock v. People’s 
Savings Bank, 118 Ind. 212, 20N. E. Rep. 732, wherein a warehouseman 
gave a receipt for 140 barrels of flour, “‘ to be delivered only on return 
of this certificate, properly indorsed, and payment of charges and insur- 
ance.’’ It was held here that the assignee was entitled to rely on the 
promise written in the receipt that the goods would be held until the re- 
turn of the receipt. 

In the present case the receipt reads: ‘‘ This receipt must be returned 
on delivery of the cotton.’’ There is a difference in the two receipts, 
to be sure, but it hardly seems a sufficient difference to render the ware- 
house liable in one case and not in theother. The Texas case indicates 
how essential it is for a bank to immediately give notice upon receiving 
any warehouse receipt. Then it is protected and it need not concern 
itself with the question of what doctrine of law applies. It may, by 
giving notice, rest securely behind the doctrine of common sense that 
an ounce of prevention is worth a pound of cure. 





CATEGORICAL DISCUSSION OF THE ALDRICH 
PLAN. 


BY MAURICE L. MUHLEMAN. 
Author of ‘‘A Plan for a Central Bank,” published by the Banxixe Law Journa. Co. 


FINAL PAPER. 


Sec. 38. Acquiring Real Estate. This contains provisions identical 
with those of the National Bank Act, prohibiting the acquisition of real 
estate except for the business of the Association and branches, and by 
way of security for, or in liquidations of, prior debts; and when so ac- 
quired for debts it must be disposed of within five years. 


Sec. 39. Reserves of Banks. This is an important section since it 
will bring state institutions within the reserve regulations of the Na- 
tional Bank Act, subject to new modifications. There is so great a 
variation in the state reserve laws that the uniformity thus to be brought 
about will be a greatimprovement. It means that all member banks 
(and trust companies) in reserve cities must hold 25 per cent. reserves, 
and those in other places 15 per cent. Buta proviso is inserted limit- 
ing these requirements to deposits payable on demand, or within 30 
days; on deposits payable beyond thirty days no reserves need be held, 
but these must be evidenced by certificates or written papers, and not 
be withdrawable without 30 days’ notice. 

There is, however, another proviso, contemplating a radical depart- 
ure that requires further consideration; it is to the effect that the whole 
or any part of the reserves required may be on deposit with the National 
Association or heldin notes of the Association. The obvious intent is to 
require no ‘‘ lawful money ”’ or legal-tender cash reserves in any banks; 
at present banks in central reserve cities must hold all of their 25 per 
cent. in cash; those in ordinary reserve cities must hold half of their 
25 per cent. in cash; and country banks must hold two-fifths of their 
15 percent. in cash. The bill contemplates that the lawful-money cash 
shall be placed in the National Association. 

This is a dangerous element; ultra-conservative bankers question 
whether the cash reserves now required are sufficient; too many banks 
run so close to the line as to render conditions risky. Too large a part 
of the country bank reserves are kept in the reserve city banks, to earn 
the interest which those banks allow. That concentration is an evil 
which should be corrected in the bill; instead of doing so the tendency 
to dennde the banks of cash is actuallyincreased. It is true the banks 
are permitted to hold the Association’s notes; and since no interest will 
be allowed on deposits with the Association, banks may largely prefer 
to take and hold these notes. But the notes are not to be legal tender; 
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hence the proposed change is so radical as to present grave questions 
as toits desirability. The bill should clearly provide for a diminution 
of the concentration of funds in the reserve city banks and the trans- 
fer of part of these to the Reserve Association; instead of that it con- 
tinues the concentration and in order to make the Association a reserve 
depositary, it proposes to trench upon the present cash in bank reserves. 


Sec. 40. Realty Loans. National banks not actingas reserve agents 
are to be authorized to loan up to 30 per cent. of their time deposits, on 
real estate first mortgages up to 50 per cent. of the value of the prop- 
erty, which must be located nearby. This is merely legalizing present 
practice by the banks in rural districts. (This section should not be in 
the bill since it is not a necessary part of the plan; it should be separ- 
ately enacted to amend the Bank Act.) 


Sec. 41. Reserves of National Association. The bill proposes to fix 
the same rate of reserve against deposits and notes of the Association. 
It would improve it to provide separately for the two classes of liabili- 
ties, since the notes are subject to different conditions. The ratio of 
reserves is fixed at 50 per cent. although the next section actually cuts 
down the reserve against notes considerably. The rate is too high for 
deposits; 40 per cent. would be ample. 

It also contemplates that any kind of lawful money be available for 
reserves, including greenbacks, silver dollars and certificates. While 
this is permissible as to deposits, it is a weakness when applied to cir- 
culation. The notes of the Association should be go/d notes absolutely; 
otherwise we shall have a continuance of the doubt as to the value of 
the currency ina crisis. 

The method of taxing note-issues in excess of certain amounts, 
graduating the tax rate according to the status of the reserve, meets 
my approval, as a matter of course; it is the method first proposed by 
me. Whenever the reserve falls below the fixed ratio, the tax applies, 
at the rate of 134 per cent. per annum for every 2% per cent. in the 
fall of the reserve. Thus if the reserve falls to 45 per cent. a tax of 3 
per cent. per annum is payable on the notes in excess, and so on; but 
when the reserve falls to 33% per cent. note-issues must stop. Other 
sections of the bill (42, 50 and 51) affect this reserve section. 

Since it is proposed to subject the note-reserve to rules differing 
from those governing deposit reserves; it is very desirable to separate 
the accounts of the issue department of the Association, as is done by 
the Bank of England. 


Sec. 42. Bond Holdings. This provides that one-half the amount 
of the bonds which the Association acquires (under sec. 49) and holds to 
secure notes, is to be deducted in computing the amount of notes against 
which reserves are to be held. This in effect reduces the fixed reserve 
ratio, possibly to 35 per cent. The provision would operate as follows: 
If the Association had $700,000,000 of notes out, of which $600,000,000 
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based on bonds, and had $300,000,000 of deposits, hence $1,000,000,000 
of liabilities; it could deduct $300,000,000 (half the bonds) leaving 
$700,000,000 net, on which 50 per cent. would be $350,000,000, as re- 
serve; but this would be only 35 per cent. on all liabilities. Thus the 
50 per cent. rate becomes a pretense. The complication introduced by 
this section is not necessary. It would be wiser to cut it out and fix the 
original ratio at 40 per cent. with a suspension of note-issues when it 
drops to 30 per cent. 


Sec. 43. Reports, National Association. A weekly report in con- 
densed form is to be rendered by the Association to the Comptroller of 
the Currency ; alsoa full report five times a year when national banks re- 
port ; the section requires publication of the weekly reports but not of the 
others; this is probably an oversight. There should be required alsoa 
comprehensive annual report to the Government and the shareholding 
banks, showing all operations in full. 


Sec. 44. Reports of Members. All subscribing banks are to report 
briefly to the National Association monthly or oftener if required. The 
purpose of this is to enable the Association to know the condition of the 
banks when they want their paper discounted, and obviously helps to 
establish a reasonable regulation which will serve to maintain solvency. 

Sec. 45. 46. Examinations of Members. Copies of the reports of bank 
examiners, both national and state, are to be sent to the Association for 
its confidential use ; another proviso for assuring safety. But the As- 
sociation may have examinations made itself, if the reports are for any 
reason unsatisfactory or inadequate. Thisis a great and most desirable 
step toward uniformity ; it is contemplated that the Association will es- 
tablish standards to which examiners’ reports must conform, in order to 
be acceptable. The effect of this cannot fail to be beneficial to the whole 
country. Efficient examination of banks and correction of irregularities, 
is a greater safeguard to depositors than the guarantee system as carried 
out in some places; and the Association would certainly insist upon 
efficient examination. 


Sec. 47. 48. National Banks. These sections change the National 
Bank Act. The requirement to deposit bonds to obtain future national 
banking charters is done away with, and the issue of further notes by 
such banks is prohibited. But it is clearly stated that national banks 
need not surrender the note-issuing privilege which they have when the 
bill becomes law. 


Sec. 49. Purchase of 2% Bonds. The Association is bound to buy 
from national banks the 2 per cent. bonds which they now have, for a 
period of one year, at not less than par and interest; and as they are 
purchased the Association assumes responsibility for the notes secured 
by them. It is to issue its own notes to replace the present ones. It is 
furthermore declared to be the policy of the United States to supersede 
the bond-secured notes as rapidly as practicable with the notes of the 
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Association. It is expected that national banks will be very largely in- 
duced to surrender their note-issuing power and realize on their bonds, 
which have been an investment of rather doubtful value to many of them. 
The period during which the Association must take up the bonds offered 
is fixed at one year; but it may do so thereafter if it desires. 


Sec. 50. Cover for Notes. The Association must keep those of its 
notes not covered by reserve of cash and bonds as provided in secs. 41 
and 42, fully secured by commercial paper, discounted as provided in 
preceding sections. 


Sec. 51. Special Note Tax. Independently of the tax on notes im- 
posed by sec. 41, a further tax is contemplated: (1) when the note-issue 
exceeds $900,000,000, at the rate of 1 % percent. per annum on the ex- 
cess not fully covered by cash; (2) when it exceeds $1,200,000,000 the 
tax on the excess not fully covered by cash is to be at the rate of 5 per 
cent. perannum. The sums stated are to include all national bank notes 
then outstanding, since the section is designed to preventinflation. The 
purpose of these provisions is commendable; but the language requires 
clarifying, since there may arise a question in connection with the other 
tax provision in the reserve section (41), with which it may at times con- 
flict. 

To illustrate: Assuming for the sake of simplifying the subject that 
the Association’s reserve against deposits is separately accounted for; 
and assuming that the Association has taken over $600,000,000 of the 
$700,000,000 of bonds held by national banks and the notes based there- 
on, thus leaving $100,000,000 national bank notes in use. Suppose then 
that the Association issued a further $150,000,000 of its own notes, 
and carried $300,000,000 cash in reserves. Under section 41 and 42 the 
reserve required would be $225,000,000, so that there would actually 
be a surplus reserve of $75,000,000, which would permit the issue, under 
sec. 41, of $150,000,000 additional notes untaxed. This would, how- 
ever, make a total issue of $900,000,000 and adding the $100,000,000 of 
national bank notes out, would make the tax in sec. 51 operative at 1% 
per cent. perannum. But upon what amount of notes? If it be $100,- 
000,000 of the issue of the Association, this is clearly covered up to 50 
per cent. by reserves; hence it may be argued that only $50,000,000 
would be subject to tax. In fact, however, the amount subject to the 
tax is the $100,000,000 of national bank notes; in other words the As- 
sociation actually pays a tax on notes which it does not issue. This is 
an anomaly which should be corrected in some way. 

But it is the $1,200,000,000 feature which cuts a more important fig- 
ure ; thus, assuming that the cash reserve grows to $400,000,000, this 
would mean a surplis reserve of $175,000,000, which would be sufficient to 
cover an issue of $350,000,000 additional notes, thus bringing aggregate 
issues to $1,100,000,000, and adding the $100,000,000 of national bank 
notes, the limit of $1,200,000,000 would be reached. Suppose, then, that 
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$19,000,000 more were issued, the tax of 5% under sec. 51 would ap- 
parently apply; but the Association might readily take out of its reserve 
enough cash to fully cover these notes, so as to avoid the tax; and the 
balance of $381,000,000 in reserve would still be sufficient to produce a 
ratio to the other notes of 47.6 per cent. and thusavoid a tax under sec. 
41; actually the issue might be considerably enlarged, full cash set aside 
therefor, and the 5% tax evaded by having the lower rate fixed in sec. 
41 applied, say 1% to 3 per cent. 

In other words it is necessary to determine the manner in which the 
cash reserve rule is to be applied. 

It would be desirable to have sections 50 and 51 follow sec. 42, as 
they deal with the reserve and note-tax question entirely. 


Sec. 52. Redemption of Notes. The notes of the Association are 
made redeemable in /awfu/ money at any of its offices. Asalready pointed 
out, the failure to provide for redemption in gold is a great defect, which 
is not remedied by the inclusion in this section of a mandate that the 
Association must keep its notes at par with gold as fixed by the so-called 
gold standard law of 1900. It might further be said that the gold stan- 
dard law may be amended some day, and the conditions be materially 
changed. 

This section also provides that the notes shall be a first lien upon all 
the assets of the Association, which is manifestly proper. 


Sec. 53. Legal Status of Notes. The Association’s notes are not 
to be legal tender, which is quite proper. They are however receivable 
for all taxes and dues to the United States, and for all payments by the 
United States except as to obligations specifically payable in gold; they 
are also to be taken by all banks in payments among themselves and in 
all payments by the public to the banks. Note that they need, not be 
taken by the public in payments by a bank or by the Association. This 
gives the notes a wide range of usefulness ; as already stated they are 
also to be available for bank reserves. 


Sec. 54. Transfers of Notes. Any bank having a deposit with the 
Association is to have the right to have notes shipped to it free of charge 
by the Association or branches, to the extent of the deposit. This is a 
useful provision to make cash funds available to the banks, and facilitate 
domestic exchanges. 


Sec. 55. 56. Conversion of 2% Bonds. The Association is to have 
the right tocall upon the Treasury to convert the 2 per cent. bonds bought 
from banks, into 3 per cents. under the conditions following: the 3s are 
to be 50-year bonds without the right to issue notes against them; the 
Association must hold them fer the full term, except that the Govern- 
ment may permit it to sell up to $50,000,000 a year after the fifth year; 
and the Government may redeem them or any part at any time, or buy 
them at par for the postal savings system. But the Association is to 
pay the Government, “‘as a franchise tax,’’ 1% per cent. annually for 
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50 years, on the whole amount of the 3s that may be issued; this is ob- 
viously to reimburse the Goverment for the 1 per cent. extra interest 
and the loss of % per cent. of the present tax on national bank notes. 

This is a remarkably selfish, and withal clumsy, proposition. The 
banks as owners of the Association are to be saddled with a burden of 
perhaps $10,500,000 annually for fifty years, because the blundering 
legislation of 1900 providing for the 2 per cents. has to be corrected in 
some fashion. 

Note that this tax is to be paid for full 50 years on the full amount of 
the bonds, even though long before that, every one of the bonds may 
have been redeemed and cancelled. 

The Government proposes to thus require the present % per cent. 
tax on notes to be paid, notwithstanding the fact that the previous sec- 
tions relating to note-issues do not require such tax if the Association 
keeps the 2 per cent. bonds. . 

The inequity of the plan is apparent when it is borne in mind that 
state banks are to pay part of this assessment, whereas they never de- 
rived any benefits from the 2 percent. bond issue; many, and perhaps 
most, of the national banks did so benefit and there might be some rea- 
son for assessing them; but the Government also benefited, and yet it 
is proposed to make the banks stand the whole cost of the blunder. 

All this clumsy devising is predicated upon the theory that the Gov- 
ernment should not be taxed one cent in the matter; and certain im- 
portant circumstances are absolutely ignored. Thus, the Government 
pledged itself in 1862 to provide a sinking fund to reduce its debt, and 
for many years lived up to it. But whenit became clear that by con- 
tinuing to redeem bonds the national banks would be deprived of means 
to get notes, the sinking fund law became inoperative. Now it is en- 
tirely proper that the action under the sinking fund law be resumed and 
these 2 per cent. bonds paid off. As the Government has to pay par 
for them sometime, they could readily be carried by the Association 
until redeemed, which process could go on year by year. (The 2 per 
cents are actually due in 1830 at the latest.) If it is deemed proper to 
continue the % per cent. tax on notes represented by such bonds, well 
and good; this would help out somewhat. But the proposition as it 
stands is so clearly inequitable that it is necessary to change it radically. 

Sec. 57. Banks For Foreign Trade. This section is not properly a 
part of the plan and should be embodied in a separate law. A discus- 
sion thereof is hence not necessary at this time; the provisions, in gen- 
eral, are satisfactory and the need for such legislation is great. 


Sec. 58. Amendment of Charter. This section is defective in that 
it permits no amendments to become effective except at the end of a ten- 
year period. It might thus happen that it would be most desirable to 
change some provisions at the end of the first or second year, and be im- 
possible to do so. This might readily be met by a proviso that if the 
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Association and Congress agree, such desirable amendments might be 
made effective at once by consent. The section is provided primarily 
so as not to deprive Congress of all power to alter the charter; but it 
should not be allowed to operate so as to have a pernicious effect. 


Sec. 59. Repealer. This section repeals all laws or part of laws 
inconsistent with the proposed measure, a formality necessary to clinch 
the change in system. 

GENERAL COMMENT. 

Certain features of monetary legislation desirable at this time, are 
omitted from the plan. 

1. The retirement of the greenbacks, which should be accomplished 
as part of the long-delayed comprehensive reform of our monetary 
system. 

2. There is no direct provision to utilize the greatest gold reserve 
in the world, being the amount held by the Treasury against gold cer- 
tificates. Some means to this end should have been devised. 

3. There is no attempt to limit the process of concentration of funds 
in the reserve centers, particularly New York, which process has 
unquestionably caused unwholesome speculation and breeds panicky 
conditions. 

It is by no means demonstrated that the bill offers sufficient induce- 
ment to the banks and trust companies to come into the Association. 
Membership is voluntary, and the compensatory items do not clearly 
outweigh the elements which will appear to be objectionable; such as the 
increased reserves and regulation to be imposed upon state institutions. 

Itis questionable if the provisions designed to provide elasticity are 
adequate; expansion is amply provided for, but with respect to contrac- 
tion the question is still subject to doubt. 

It is by no means clear that agricultural needs are fully met by the 
measure; the characteristics of farmers’ loans are unique, and in the 
opinion of some who make such loans a business, the help that may be 
extended to that class of our population is not apparent. 

It is thus shown that the bill is as yet far from satisfactory; that it 
does not in its present form meet the needs of the country adequately; 
and that the prospect of its enactment is rendered doubtful by the exclu- 
sion of so many of the small state banks and the omission to give the 
Government adequate representation in the management. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS 


CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


Vil. PRESENTMENT FOR PAYMENT. 


17. Drawer of Check Discharged only Where Loss Caused by Delay. 

18. Discharge of Indorser of Check. 

19. Presentment of Demand Paper on Saturday. 

20. California Statute as to Presentment of Checks. 

21. Computation of Time. 

22. Place of Presentment. 

23. Instruments Payable at a Specified Place. 

17. Drawer of Check Discharged only Where Loss Caused by De- 
lay.—As has already been stated in section 14, (March, 1912, issue, 
page 213), delay in presenting a check does not discharge the drawer 
unless the drawer has suffered a loss by reason of the delay. If the de- 
lay has caused such a loss then the drawer is discharged asto the amount 
of the loss. A case which brought this rule into application is Mosko- 
witz v. Deutsch, 46 Misc. Rep. (N. Y.) 603, 92 N. Y. Supp. 721. Here, 
* the defendants drew acheck to one Goldberg under the date of September 
second. On the following day the payee falsely represented to the de- 
fendants that he had lost the check. They thereupon stopped payment 
and gave him a new check, which was duly presented and paid. A day 
or two after September twelfth,Goldberg altered the date of the original 
check by converting the two into twelve and indorsed the check to the 
plaintiff for value. The check being an altered instrument, and the 
plaintiff being a holder in due course, he was entitled under section 205 
of the Negotiable Instruments Law to recover on the check according 
to its original tenor. The case was the same then as if the check had 
been dated September second at the time when it was transferred to the 
plaintiff. This placed him in the position of not having presented the 
check within a reasonable time after its issue and thereby discharging 
the drawers from liability to the extent of the loss caused by the delay. 
** But,’’ said the court, ‘‘the only way in which the drawer of a check 
can be exposed to injury by such delay is where the bank becomes in- 
solvent subsequent to the delivery of the check and prior to its present- 
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ment.’’ In this instance the loss to the defendants was not due to the 
delay, ‘‘ but to their imprudent reliance upon the false and fraudulent 
representations of the payee.’’ The plaintiff was, therefore, held to be 
entitled to recover. 


18. Discharge of Indorser of Check.—It has already been said that 
the discharge of check indorsers is governed by a different rule than the 
one which applies to drawers. The drawer is discharged by a failure to 
present the check within a reasonable time after its issue, to the extent 
of the loss caused by the delay. The indorser of a check is discharged 
absolutely by the failure to presefft the check within a reasonable time 
after its last negotiation ; he is discharged absolutely irrespective of wheth- 
er loss was caused by the delay. Some of the decisions referred to in 
the preceding sections do not seem to recognize the distinction which the 
statute makes between the drawer and indorser of a check. But it is 
brought out very nicely in the case of Columbian Banking Co. v. Brown, 
134 Wis. 218, 114 N. W. Rep. 451, 25 B. L. J. 213. In this case a Wis- 
consin bank sold its draft on a Chicago bank. The purchaser indorsed 
it to a party in Washington, who carried it around with him and negoti- 
ated to a bankin San Francisco more than a month after itsissue. The 
draft was promptly forwarded by the last mentioned bank and presented 
for payment, but was dishonored, the drawee going into the hands of a 
receiver shortly thereafter. It was held that,since the draft was prompt- 
ly presented after its last negotiation the indorser was not discharged, 
the time between the issue of the draft and its last negotiation not enter- 
ing into the computation at all. If it had appeared in this case that the 
drawer of the draft could not have been held because of the delay in pre- 
senting, then it would seem to follow that the indorser would also be dis- 
charged under section 201 of the Negotiable Instruments Law, provid- 
ing that a person secondarily liable is discharged by the discharge of the 
prior party. But the facts did not show whether or not the delay in 
presentment resulted in loss to the drawer. Consequently we do not 
know whether or not the drawer was discharged and are therefore un- 
able to say that the indorser should have been released under section 201. 


19. Presentment of Demand Paper on Saturday.—While instru- 
ments which mature on Saturday are payable on the next succeeding 
business day, it is provided in the Negotiable Instruments Law (sec. 
145) that instruments payable on demand may, at the option of the holder 
be presented for payment before 12 o’clock noon on Saturday, when that 
entire day is not a holiday. 


20. California Statute as to Presentment of Checks.—The California 
Code (sec. 3255) places drawers and indorsers of checks upon the same 
footing with respect to the effect of delay in presentment for payment. 
The section referred to provides: ‘‘The drawer and indorsers are exon- 
erated by delay in presentment only to the extent of the injury which 
they suffer thereby.” 
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21. Computation of Time.—The general rule is that an instrument 
must be presented for payment on the day it falls due. In the cases 
thus far examined onthe question of the day on which presentment should 
be made the instruments involved have been payable, either on demand, 
or on a designated day. Instruments payable a certain number of days 
or months after date, or after some specified time, constitute another 
class. As to these instruments computation is necessary in order to fix 
the day of maturity. 

When the period for which the instrument is to run is expressed in 
days the computation is regulated b¥ section 146 of the Negotiable In- 
struments Law, which reads as follows: 

‘* Where the instrument is payable at a fixed period after date, after 
sight, or after the happening of a specified event, the time of payment 
is specified by excluding the day from which the time is to begin and 
including the date of payment.”’ 

Thus, if a note, dated April 1st, is payable twenty days after date, 
the note matures on the twentieth day thereafter counting April 2nd as 
one, or on the 21st day of April. When the day of maturity thus ascer- 
tained falls on a Saturday, Sunday, or legal holiday the same rules ap- 
ply which would apply had the instrument been made payable on April 
21st, and which have been heretofore discussed. 

The question often arises as to when an instrument, payable a certain 
number of months after date, matures. This is not specifically provided 
for in the Negotiable Instruments Law. Take, for instance, a note dated 
on the 29th day of July and payable one month after date. Does the 
word month mean thirty days, making the note payable on the 28th day 
of August? Ordoes it fall due on the 29th of August? Suppose the 
note is dated July 31st. Does it fall due in 30 days, namely, on the 30th 
of August or is it due on August 31st? Suppose, again, the note is 
dated January 31st, 1911. If the word month is construed to mean 30 
days the note will mature on March 2nd. Is this correct, or does the 
note fall due on February 28th ? 

In a New York case decided in 1875 (Roehner v. Knickerbocker Life 
Insurance Co., 63 N. Y., 160,) it was held that in computing the time 
when a note, payable at a certain number of months after date, will be- 
come due, the rule is to exclude the day of the date from the calcula- 
tion, include the day of payment, and figure the months as calendar 
months. 

The decision is the rule in New York State to-day and is made so by 
statute. Section 31 of the General Construction Law provides that where 
the term month is used ina private instrument it means a calendar 
month and not a lunar month. Acalendar month, of course, runs from 
the date of starting to and including the day in the following month 
which corresponds numerically with the day of starting. 

Section 30 of the General Construction Law of New York reads as 
follows: ‘“‘A number of months after or before a certain day shall be 
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computed by computing such number of calendar months from such day, 
exclusive of the calendar month in which such day occurs, and shall 
include the day of the month in the last month so counted having the 
same numerical order in days of the month as the day from which the 
computation is made, unless there be not so many days inthe last month 
so counted, in which case the period computed shall expire with the last 
day of the month so counted.’’ 

The provision is necessarily somewhat complicated, but, when care- 
tully read, its meaning is plain. The gist of it is that the word month, 
when used in a negotiable instrument, means calender month. An in- 
strument, dated January 10th and payable one month after date, falls 
due on February 10th. If it is atwo months’ note it matures on March 
10th and soon. Nowif it is dated the 29th, 30th or 31st of January and 
if payable one month after date, it is payable on the 28th of February, 
because there are but 28 daysin the month. Ina leap year such a note 
would be due on the 29th of February. The rule works the same where 
the note is for a greater number of months than one. 

While the above statements in regard to computation of months ex- 
press the New York law, they represent the law generally in the absence 
of statute. 


22. Place of Presentment.—The next step in our examination of the 
law of presentment for payment is the place where presentment is to be 


made. This depends largely upon the terms of the instrument and other 
circumstances. And the rules which apply to different combinations of 
circumstances are fixed by section 133 of the Negotiable Instruments 
Law, as follows: 

If the instrument specifies a place of payment it must be presented 
there. 

If no place of payment is specified, but the address of the party to 
make payment is given, the instrument should be presented at that ad- 
dress. 

Where no place of payment is specified and no address is given the 
instrument may be presented at the usual place of business or the resi- 
dence of the person to make payment. 

In any other case it may be presented to the person to make payment 
wherever he can be found, or at his last known place of business or res- 
idence. 

These rules are, of course, subject to waiver and the circumstances 
under which a waiver will operate, or the requirement of ; pangentanant 
is dispensed with, will be taken up later. 

And it is to be remembered, in this connection, that presentment for 
payment at a proper place is not necessary to fix the liability of a maker 
or acceptor. Even where an instrument is payable on demand, no de- 
mand or presentment at the place named is necessary in order to entitle 
holder to maintain an action upon the note or bill against the maker or 
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acceptor. In other words an instrument payable on demand is paya- 
ble without demand so far as the maker or acceptor is concerned. 
Farmers’ National Bank v. Venner, 192 Mass. 531, 78 N. E. Rep. 540. 

It is where the holder wishes to charge a drawer or indorser with 
liability that presentment for payment in due form is required. The in- 
dorser is not the real debtor. His undertaking is collateral. His con- 
tract is conditional that if, upon due diligence having been used against 
the maker, the money is not paid, he will become liable for it. This 
due diligence is a condition precedent to a right of recovery against him. 
Being only collaterally and conditionally responsible, the indorser must 
be dealt by with the utmost strictness. He has the right to declare the 
terms under which he shall be bound. The holder must comply with 
these terms and cannot alter them. When the instrument is payable at 
a particular time and place, due diligence (as wellas the Negotiable In- 
struments Law) requires that it shall be presented at that time and place, 
and payment then and there demanded, or the indorser is discharged. 
And the same applies to a drawer. 


23. Instruments Payable at a Specified Place.—When an instru- 
ment is payable by its terms at a certain place, it must, in the absence 
of waiver, or some other valid ground of excuse, be there presented for 
payment, in order to charge adrawerorindorser. This isthe provision 
of subdivision 1 of section 133 ot the Negotiable Instruments Law. 
Clear as is the direction of this provision, cases arise which are not free 
from doubt as to the sufficiency of presentment. For instance, a note 
was made payable at the ‘‘ Pawcatuck National Bank, Westerly, R. I.’’ 
The bank named was actually in Pawcatuck, Conn., which is separated 
from Westerly by a narrow stream, the two places being connected by a 
bridge. There was but one post office for the two towns, which was 
located in Westerly, but was only about thirty rods from the bank. It 
was held that the presentment of the note at the bank in Pawcatuck, 
Conn., was sufficient to hold an indorser, the indorser being fully aware 
of the facts recited. Pawcatuck National Bank v. Barber, 22 R. I. 73, 
46 Atl. 1095. In another instance, where a note was made payable at 
the ‘‘ Union Bank at Memphis,’’ a demand at the Union Bank of Ten- 
nessee at Memphis was held sufficient, there being no other bank at 
Memphis called or known by the name of Union Bank. Worley v. Wal- 
dran, 35 Tenn. 548. 

A draft, drawn in Paris, was directed to the drawee at 677 West End 
Aveune, New York City. The drawee accepted the draft, while sojourning 
in France, without designating any particular place of payment. It was 
held that the draft was payable in New York at the place to which it 
was directed. Weller v. Goshin, 32 Misc. Rep. (N. Y.) 36, 65 N. Y. 
Supp. 232. 

Ina Washington case a draft was drawn on a newspaper at Monte 
Cristo, Wash., ‘‘ via Everett National Bank.’’ Monte Cristo was a min- 
ing camp having no banking facilities and the Everett National Bank 
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was located at Everett, seventy miles distant. The court held that, 
while the language used was somewhat ambiguous, a reasonable inter- 
pretation of it was that the Everett National Bank was designated as the 
place of payment, and that presentment at that bank was sufficient. 
Bartholomew v. First National Bank, 18 Wash. 683, 52 Pac. Rep. 239. 

Under this section it was held that where a promissory note was made 
payable at a specified branch office of a trust company, presentment at 
the principal office of the trust company was not sufficient to charge an 
indorser. Iron Clad Manufacturing Co. v. Sackin, 129 N. Y. App. Div. 
555, 114 N. Y. Supp. 42, reversing 59 Misc. Rep. (N. Y.) 281, 110 N. 
Y. Supp, 161. The note here sued on was by its terms payable at the 
Jenkins Trust Company, Bath Beach branch, Brooklyn. The note was 
presented at maturity at the principal office of the trust company in 
Brooklyn, but was not presented at the branch office, at which it was 
payable until after banking hours on the following day. It was held 
that the indorser was discharged. ‘‘It may be observed in reference 
to this statute,’’ said the court, ‘‘that it mentions ‘a place of pay- 
ment,’ and a place does not mean an individual, a corporation or insti- 
tution. The Bath Beach branch of the Jenkins Trust Company, as 
those words were used in the instrument referred to the place of pay- 
ment and not the corporation, and the place was the spot where the 
Bath Beach branch of the trust company was accustomed to transact 
its business.”’ 

In Brooks v. Higby, 11 Hun (N. Y.) 235, decided before the enact- 
ment of the uniform statute in New York, an action upon a draft upon 
one Mills, ‘‘ care Morgan, Stoddard & Co., No. 114 So. Main St., St. 
Louis, Mo.,’’ the indorsers urged that the draft had not been properly 
presented for payment. At the trial the plaintiff introduced a notary’s 
certificate which states that the notary had presented the draft at the 
place of business of N. F. Mills, St. Louis, to the person in charge 
thereof. Mills had two places of business in St. Louis, one of which 
was at 114 South Main Street. It was held that the certificate failed to 
show that the draft was presented at the place where it was payable. 

A note payable ‘‘ at any bank in Boston ’’ may not be presented at a 
trust company. Nash v. Brown, 165 Mass. 384, 43 N. E. Rep. 180. 
In this case the note in question was presented at the office of the 
Massachusetts Loan and Trust Company and it was held that this pre- 
sentment would not bind an indorser. The court said that, while trust 
companies perform many banking functions, there is a well recognized 
distinction between trust companies and banks, and the word ‘‘bank’’ as 
used in the note would not include a trust company, whichis neither a 
national nor a state bank within the meaning of the statutes. Nor is 
the office of a private banker a bank within the terms of a note payable 
at ‘‘any bank in Boston.’’ Wayv. Butterworth,108 Mass.509. And an 
indorser on such a note cannot be held where the note is presented for 
payment at a private banker’s place of business. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


WAREHOUSE RECEIPT. 


Duty of bank receiving receipt to give notice thereof. 


Stamford Compress Co. v. Farmers & Merchants’ National Bank, Supreme Court of Texas, February 
21, 1912. 


A warehouse receipt for cotton stating that the warehouse company will not be 
liable for damage by fire or water, that receipt must be returned on delivery of 
cotton, and that receipt is not negotiable, is not a negotiable instrument. If a bank, 
receiving such a receipt, does not give notice thereof to the warehouse company 
and the company delivers the cotton to the original holder of the receipt, upon a 
satisfactory explanation of not having the receipt, the company is not liable to the bank. 


Action by the Farmers & Merchants’ National Bank against the 
Stamford Compress Company. From a judgment of the Court of Civil 
Appeals (129 S. W. 1160), affirming a judgment for plaintiff, defendant 
brings error. . Reversed, and judgment rendered for defendant. 

Brown, C.J. E.S. Keen, W. B. and John Guitar, Jr., compose the 
partnership, Stamford Compress Company, and being engaged in opera- 
ting a cotton compress at Stamford, Tex., executed this instrument: 
‘* No. 290. Stamford, Texas, May 13, 1908. No. Bales 42. Stamford 
Compress Company. Received from West Cotton Yard for account of 
Will Rives, mark , at owner's risk forty-two bales cotton. Not re- 
sponsible for water damage or loss or damage by fire. This receipt must 
be returned on delivery of the cotton and is nonnegotiable. (Signed,) 
T. O. Purkett, Supt.’’ 

Rives, for a valuable consideration, delivered the receipt to the de- 
fendant in error, and thereafter Rives received the cotton from the Com- 
press Company, stating that the receipt was among his papers and would 
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be delivered. The Compress Company had no notice of the transfer of 
the receipt by Rives. 

The receipt was in writing and not negotiable by the law merchant, 
therefore within the terms of article 308, Revised Statutes, and the as- 
signment must be given the effect prescribed by the statute. We assume 
without going into detail of the evidence that the bank acquired title 
to the receipt and to the cotton. 

The bank sued the Compress Company for the value of the cotton, 
and the latter defended on the ground that it had no notice of the trans- 
fer of the certificate when it delivered the cotton to Rives, and that Rives 
had claimed to be the owner thereof. 

Articie 308, Revised Statutes, reads as follows: ‘‘ The obligee, or 
assignee, of any written instrument not negotiable by the law merchant, 
may transfer to another, by assignment, all the interest he may have in 
the same.”’ 

The receipt was not assignable at common law, and the purpose of 
the Legislature in enacting the article copied was to make such instru- 
ment assignable. so that the person to whom such instruments should 
be payable might assign the contract, thus placing the assignee in the 
place of the assignor. But the assignee of such contract could not have 
sued the maker thereof at common law, but must have used the name of 
the. original obligee. To enforce the right acquired under article 308, 
the Legislature enacted article 309, Revised Statutes, which reads: 
“The assignee of any instrument mentioned in the preceding article may 
maintain an action thereon in his own name, but he shall allow every 
discount and defense against the same which it would have been sub- 
ject toin the hands of any previous owner before notice of the assign- 
ment was given to the defendant: and in order to hold the assignor 
as surety for the payment of the instrument, the assignee shall use due 
diligence to collect the same.’”’ 

By the plain language of the two articles copied, the rights of the 
parties are defined to be that the bank acquired title to the property, and 
by notice to the Compress Company could have compelled delivery to it, 
the bank, and if the Compress Company had, after such notice, deliver- 
ed the cotton to Rives, it would be required to pay its value to the bank. 
The right given by article 309 to sue on the contract is predicated 
upon the provision that requires it to allow all defenses which the Com- 
press Company had against Rives which arose in favor of the Compress 
Company before it had notice of the assignment of the receipt. 

Article 309 made it the duty of the bank when it received the receipt 
to give notice to the Compress Company of the transfer, in order to hold 
the obligor responsible to the assignee. 

It follows as a necessary conclusion that the Compress Company had 
the right to deal with Rives as owner of the cotton until notice was given 
to it of the transfer of the receipt to the bank. Rives gave such reason 
for not presenting the receipt as under the circumstances was reasonable, 
and the Compress Company had the right to rely upon his statement. 
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Swearingen v. Buckley, 1 Posey, Unrep. Cas. 421; Daniel, Neg. Inst. 
§ 742. 

In Swearingen v. Buckley it was said: ‘* It was the duty of the as- 
signee of a nonnegotiable note to promptly notify the maker of such 
transfer. It is even held that a transfer, save as between the payee and 
the indorsee, is not complete until such notice was given. * * Buckley 
called on the payee who by the terms of the note was the creditor, tender- 
ed him checks on the railroad; they were taken and change returned ; 
the payee accounted for the absence of the note by saying it was mis- 
laid, and assured Buckley that it ‘would not trouble him any more. 
He would put a release of it on record. He gave a receipt for the note 
indorsed on the back of the deed ; and the plaintiff, Buckley, testified 
that he had no notice of the transfer.’’ It is true that the decision was 
by the commission when the opinions were not approved by the Supreme 
Court, but the members of that commission were able lawyers and their 
opinions have been frequently cited and approved. 

It is the policy of our statute to put upon the assignee of nonnegoti- 
able contracts the duty to give notice to the maker of the transfer thereof, 
and the courts have no authority to change that policy by construction. 
If we look to the reason of the law that construction of the statute will 
be sustained, for the assignee must know the maker, but the maker has 
no means of knowing who is assignee until notice has been given. 

By astrong implication article 309, supra, authorizes the obligor in 
a nonnegotiable contract to recognize the obligee as the owner of the 
property until notified of its assignment. 

There is no dispute of the proposition that the assignment and de- 
livery of the receipt by Rives vested the title to the cotton in the bank, 
which could have maintained an action for it. For instance, if Rives, 
after getting possession of the cotton, subsequently to the assignment 
of the receipt, had sold the cotton to another party, the bank could have 
recovered it from such purchaser. So the bank could have recovered 
the cotton from Rives or from the Compress Company before delivery 
to the assignee. Although the assignment of the receipt vested title to 
the cotton inthe bank, it did not transfer the contract. Jones on Pledges, 
§ 281. The Compress Company could not be made bailee to the bank 
without notice to it of the assignment of the contract. Benjamin on 
Sales, § § 814-817. 

At common law the bank could not recover in this case because it 
never became bailor to the Compress Company. We find no decision or 
other authority to the contrary. 

To get a clear comprehension of articles 308 and 309, Revised Stat- 
utes, let us ascertain in what respects the statute has changed the 
common law. Aside from the statute, the suit could not have been 
maintained by the bank inits own name. The statute gives that right. 
At common law the bailee was entitled to all defenses which accrued 
against the bailor before notice of assignment. By the statute, the right 
of the assignee to sue upon the instrument in his own name is condition- 
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‘ 


ed that he shall allow to the maker ‘‘every discount and defense’’ 
which he had before notice of the assignment was given. If he cannot 
recover except that he allow such defenses, then it follows logically that 
the bailee had a right to deal with the original bailor as owner of the 
cotton until notice should be received of the transfer, for no such de- 
fenses could accrue except by transactions with the original bailor con- 
cerning the property, and such transaction must have been after the 
transfer of the receipt and before notice of such transfer, which notice 
could not be given before the contract was assigned. We are of opinion 
that, under the articles of the statute quoted, the maker of any nonne- 
gotiable instrument may deal with the bailor or payee in such contract 
as the owner of the property bailed or as entitled to claim the performance 
of the contract until notice of assignment shall have been given by the 
assignee. It is the duty of the assignee of such contract to at once give 
notice thereof to the maker. Daniel, Neg. Instr. § 742. We repeat 
that we make no contention against the claim that the title to the cotton 
passed to the bank. The question is distinctly as to the liability of the 
Compress Company for cotton it delivered to the bailor before notice of 
the assignment. We assert that the bank must allow all ‘‘ discounts 
and defenses’’ which the company had against Rives when notice of the 
transfer was given. 

In Babcock v. People’s Savings Bank, 118 Ind. 212, 20 N. E. 732, 
a warehouseman gave a receipt in which it was stated that the property 
received would be delivered only upon return of the receipt, and» the 
court correctly held that the words, ‘‘only upon return,’’ etc., had 
the effect to make the warehouseman bailee of the assignee and that it 
authorized the assignee to rely upon the implied promise to hold the pro- 
perty for any assignee of that receipt. The court said: ‘‘ Those in- 
struments represent as true two very essential things: That they, the 
warehousemen, received the property mentioned in the receipts as ware- 
housemen, and that it will be delivered only on return of the certificates, 
properly indorsed. The plainest principles of justice require that the 
appellants should not be permitted to deny what they represent, and thus 
cause loss to one who, in good faith, acted upon theit statements, and 
loaned money upon the faith of their representations. By issuing these 
receipts, the warehousemen represented that they had the flour in their 
warehouse, and would there keep it until the certificates were returned, 
and they, and not an innocent third person who has relied on their rep- 
resentations, must bear the loss.’’ The receipt in question in that case 
read: ‘‘ Received from Elles & Knauss in our William street warehouse, 
on storage from L. & N., 140 barrels of flour, to be delivered only on 
return of this certificate, properly indorsed, and payment of charges 
and insurance.’’ No such recital occurs in the receipt in this case. 

In Stewart, Gwynne & Co. v. Insurance Co., 9 Lea (Tenn.) 104, 
the warehouseman issued a receipt for 40 bales of cotton for the purpose 
of its being used as security for a loan from the Insurance Company. It 
contained this stipulation: ‘‘ The stipulation upon the face of the re- 
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ceipt, that the articles mentioned will be delivered only upon the return 
of the receipt, is a contract upon which the assignee has a right to rely, 
upon the faith of which he has acted and for the breach of which he 
has his action against the warehouseman.’’ ‘The quotation is my com- 
ment. 

The earnestness with which the claim of the bank has been urged, 
based upon such elaborate citation of cases, has rendered it proper, if 
not necessary, for me to review the authorities relied upon. I have 
read many other cases bearing upon this question and have not found 
onewhich, in my opinion, supports the interpretation sought to be placed 
upon our statute. It is said to be important to the banks and those who 
advance money on such receipts. It is likewise important to the com- 
press companies. Some compress company handled each bale of cotton 
that is represented by such receipts, and each bank or person who may 
come into possession knows exactly to whom to give notice, while the 
compress company probably does not know who holds the obligation. 

Paramount to all considerations of policy is the undeniable fact that 
the plain language of the law places the duty on the assignee to give 
notice of his acquisition of the receipt. This court cannot by construc- 
tion shift the duty to the maker. This rule applies to all nonnegotiable 
paper, and its real importance applies more to such other classes of con- 
tracts. 

There is.no conflict in the evidence in this case; it is purely a ques- 
tion.of law, and, holding as we do that the bank showed no cause of 
action, the judgments of the district court and Court of Civil Appeals 
are reversed, and judgment will be rendered that the Farmers & Mer- 
chants’ National Bank take nothing by this suit and that the Stamford 
Compress Company recover all costs of all of the courts. 

Ramsey, J., dissenting. 


NOTES OBTAINED BY FRAUD. 


Jefress v. Phillips, Supreme Court of Oklahoma, January 9, 1912. 120 Pac. Rep. 916. 


Where, in a suit on two promissory notes, the testimony reasonably tends to prove 
that the same were given by defendants and another, in part payment of a certain 
printing plant and good will of a newspaper, that they were induced to sign said 
notes by plaintiff and D., who was a practical printer and newspaper man in his em- 
ploy, and upon whose judgment they relied, who represented it to be a good invest- 
ment, and that he would join in the purchase thereof and pay for and share therein 
equally with them, that, after the property was sold and the notes sued on were execu- 
ted, pursuant to a secret agreement between plaintiff and D., plaintiff returned or 
destroyed his check for $500 given in part payment of his share of the purchase price, 
Held, that the evidence was sufficient to take the case to the jury on the question of 
fraud. (Syllabus by the Court.) 


Action by George H. Paillips against J. L. Jefress and others. 
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Judgment for plaintiff, and defendant Jefress brings error. Reversed 
and remanded. 

Turner, C.J. On January 25, 1909, George H. Phillips, defend- 
ant in error, sued J. L. Jefress and John Duran, plaintiffs in error, 
and R. L. Boyd, in the district court of Pontotoc county on their two 
certain promissory notes, each for $300, or in all for $711.30, includ- 
ing interest and attorney fees. After judgment by default against 
Duran and the cause was dismissed as to Boyd, and Jefress hadanswer- 
ed setting up fraud in the execution of the notes and an offer to re- 
scind, there was areply and trial to ajury. At the close of all the 
evidence, plaintiff's demurrer thereto was sustained, and the court 
directed a verdict for plaintiff. Thereupon judgment was rendered 
and entered and defendant brings the case here. 

He assigns that the court erred in sustaining the demurrer and 
directing the verdict. Assuming the truth of all the competent evi- 
dence adduced in favor of the defendant and drawing therefrom all 
reasonable inferences and eonclusions, we are of opinion that the 
court erred, in that the evidence was sufficient to take the cause to 
the jury on the question of fraud. On this point the evidence shows 
that on Dec. 31, 1907, Phillips sold to the three defendants a print- 
ing press, type, outfit and good will of a publication.located at 
Roff and known as the ‘‘ Roff Eagle”; that known to Phillips both 
Jefress and Boyd were inexperienced in the newspaper business and 
knew nothing of the value of the property; that Phillips was the 
owner and had been running the paper for a long time and knew its 
value, as did also defendant John Duran, who was a practical prin- 
ter and newspaper man, and was at that time employed by Phillips 
on the paper; that, in order to make the sale to Jefress and Boyd, 
Phillips procured Duran to pretend that it was a good investment, 
and that he would take with them a third interest in the proposed 
purchase and joined with Phillips in making misrepresentations as 
to the value of the property; that Phillips represented the same to 
be worth $2,800; that his receipts from the job business for some 
time prior thereto had been $200 a month; that the type were all new, 
and that the machinery was good and in first class condition; that re- 
lying solely upon said representations which they believed to be true, 
but which were known to Phillips and Duran to be false, and that it 
was a good investment and that Duran would take and pay fora third 
interest in the property, Jefress and Boyd each paid Phillips $500 and 
Duran gave his check for the same amount, and all joined in the ex- 
ecution of three notes of $300 each, payable to Phillips in full for the 
purchase price of the property; that said check never was paid and 
was given pursuant to a secret understanding between Jefress and 
Duran that the same would be returned to him or destroyed, which 
was done, and that his interest in the property would cost him noth- 
ing; that about a month thereafter, and before the discovery of the 
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fraud, Jefress sold his interest in the property to Boyd without loss, 
and, likewise before the discovery of the fraud, both paid one of said 
$300 notes; that soon thereafter they discovered that, although Duran 
was sharing equally with them in the profits of the business and 
claiming a third interest in the plant, his said check for $500 had nev- 
er been paid; that the machinery was old and not worth what they 
paid for it, and that the returns from. the job business were atout 
one-half of what it was represented to be; that thereupon Jefress and 
Boyd refused to pay the two remaining notes outstanding and here 
sued and tendered the property back, which was refused, and Phillips 
brought suit. 

This case is practically indistinguishable in point of law from 
Gilpin v. Netograph Mch. Co. et al., 25 Okl. 408, 108 Pac. 382, 29 L. 
R. A. (N. S.) 477. That was a suit upon two promissory notes. De- 
fendant admitted their execution, and among other defenses there- 
to pleaded fraud in the execution thereof. At the close of all the 
testimony, plaintiff demurred to the evidence, which was sustained, 
and the question we passed upon there was whether the evidence 
was sufficient to take the case to the jury on the question of fraud. 
The evidence disclosed that the notes were given by defendant to 
plaintiff in payment of his share of the purchase price of a worthless 
patent right; that he was induced to sign the notes by the agent of 
plaintiff and L., one of defendant’s copartners who represented to 
him that he thought it to be a good investment and would join de- 
fendant and others in the purchase thereof and pay for and share 
therein equally with him; that after the deal was closed, pursuant 
to a secret agreement between the agent of plaintiff and L., plain- 
tiff returned to him unpaid his note and a check given in payment 
for his share of the purchase price of the patent right. This evi- 
dence we held sufficient to take the case to the jury upon the ground 
of fraud and reversed the case, as we shall do here. Nor does the 
fact as disclosed by the evidence that Jefress sold out without loss 
to Boyd about a month thereafter and before the discovery of the 
fraud affect the conclusion we have reached. This, for the reason 
that the fraud pleaded is for the purpose of vitiating the contract 
of sale furnishing the consideration of the notes sued on, and can- 
not be affected by a subsequent contract of sale of the property be- 
tween Jefress and Boyd made as stated. 

We are of opinion that as there was sufficient evidence tending 
to prove a secret agreement existing between Phillips and Duran 
which secured a special advantage to the latter, upon whose repre- 
sentation in making the contract of purchase Jefress relied, and 
which, ifsuch existed, would constitute a fraud upon his rights, the 
court erred in refusing to submit the question of fraud to the jury 
under proper instruction, and for that reason the cause is reversed 
and remanded for anewtrial. All the justices concur except Dunn, 
J., absent and not participating. 





LEGAL DECISIONS. 
DEPOSIT OF FORGED CHECK. 


Stein v. Empire Trust Co., New York Supreme Court, Appellate Division, February 2, 1912. 188 N. Y. 
Supp. 517. 
When a check deposited in a bank bears a forged signature, the bank may 
charge back to the depositor’s account the amount of the check. 


Action by William Stein against the Empire Trust Company. 
From a determination of the Appellate Term (130 N. Y. Supp. 168), 
reversing a judgment and ordering a new trial, defendant appeals. 
Determination reversed, and judgment of Municipal Court affirmed. 

McLauecauin, J. The plaintiff, on the 25th of July, 1910, had an 
account with the defendant. On that day he deposited for collection 
a check for $75.10, drawn by one Epstein upon the Westchester 
County National Bank and payable tothe order of W. Sapolsky. At 
the time the check was deposited it bcre what purported to be the 
latter’s indorsement, as well as the plaintiff's. The amount of the 
check, less 10 cents, was credited to the plaintiff's account, an entry 
to that effect made in his passbook. Some time thereafter, upon 
notice to the plaintiff that one of the indorsements was a forgery, 
the defendant charged his account with the $75 which had previous- 
ly been credited to it, and also made an entry to this effect in his 
passbook. Upon receiving such notice the plaintiff went to the Trust 
Company, had an interview with its cashier, to whom he stated that 
the Trust Company had no right to charge his account with the $75, 
and requested that such amount be credited. His request was re- 
fused, and he thereupon brought this action in the Municipal Court 
to recoversuchsum. Inhiscomplaint he set out acopy of the check, 
and alleged that for a valuable consideration it came into his posses 
sion; that after indorsement he deposited it with the defendant for 
collection; that thereafter the defendant collected the amount of the 
check, but notwithstanding that fact had refused to pay such sum 
to him, though a demand had been made therefor. The answer denied 
and the defendant had collected the check,and alleged that Sapolsky, 
the payee named in the check, had never indorsed it, and what pur- 
ported to be his signature was a forgery. 

At the trial it did not appear whether the defendant had collected 
the check, or whether it had made any effort to do so; no proof be- 
ing offered by either party on that subject. It did appear, however, 
and the fact was uncontradicted, that Sapolsky had never indorsed 
the check, that what purported to be his signature thereon was a 
forgery, and that the check had been returned to the plaintiff; the 
same being in his possession at thattime. The trial court gave judg. 
ment fordefendant. Plaintiff thereupon appealed to Appellate Term, 
which reversed the judgment and ordered a new trial, and frem its 
determination defendant by permission, appeals to this court. 

The check was delivered tothe defendant for collection. It being 
delivered for this purpose, the Trust Company did not acquire the 
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title, but simply became the agent of the plaintiff to make the col- 
lection. National Park Bank v. Seaboard Bank, 114 N. Y. 28, 20 
N. E. 632, 11 Am. St. Rep. 612; National B.& D. Bank v Hubbell, 
117 N. Y. 384, 22 N. E. 1031, 7 L. R. A. 852, 15 Am. St. Rep. 515. 
Before the plaintiff could succeed in the action, therefore, he was 
bound to allege and prove that the defendant had in fact collected 
the amount of the check, or a collection had not been made by rea- 
son of its neglect. The burden of proving such facts was upon the 
plaintiff. The complaint specifically alleged the collection of the 
check. The plaintiff having failed to offer any proof to sustain such 
allegation, and the same not being supplied by the defendant, there 
was a failure of proof as toa material fact, and the trial court could 
not do otherwise than dismiss the complaint. The legal relation of 
the parties was not changed by the credit in the plaintiff's account or 
entry in his passbook. This was a matter of bookkeeping, which, if 
the check were not collected, could easily be correcfed. Such en- 
tries did not constitute a payment of the check or transfer the title 
of itto the defendant. Dickerson v. Wason, 47 N. Y. 439, 7 Am. 
Rep. 455; Citizens’ State Bank v Cowles, 180 N. Y. 346, 73 N. E. 
33, 105 Am. St. Rep. 765; 3 Am. & Eng. Enc. of Law (2d Ed.) 817. 

The plaintiff was not entitled to recover for anotherreason. The 
proof was uncontradicted that payee named in the check had never 
indorsed it, and what purported to be his signature was a forgery. 
Under the negotiable instruments law (section 42), where a signa- 
ture is forged, or made without authority of the person whose sig. 
nature it purports to be, it is wholly inoperative, and no right to 
retain the instrument, or to give a discharge therefor, or to enforce 
payment thereof against any party thereto, can be acquired through 
or under such signature, unless the party against whom it is sought 
to enforce such right is precluded from setting up the forgery or 
want of authority. The plaintiff never obtained title to the check. 
He could not have enforced collection of it, and what he could not 
do himself he could not empower the defendant to do. Had a col- 
lection been made by defendant, plaintiff would not have been en- 
titled to the money. The amount collected would belong to the 
payee, and he would have had a right of action against the defend- 
ant, had it refused to pay the sameto him. If the drawer had paid 
the check in ignorance of the forgery, and had ‘acted promptly, he 
could have compelled the defendant to repay it, in which case, if 
the Trust Company had paid the same to the plaintiff, it could have 
compelled him to refund the amount received. Oriental Bank v. 
Gallo, 112 App. Div. 360, 98 N. Y. Supp. 561, affirmed 188 N. Y. 
610, 81 N. E. 1170; Seaboard National Bank v. Bank of America, 
193 N.Y. 26, 85 N. E 829,2L R A. (N. S.) 499. 

In either view, therefore the plaintiff was not entitled to recover. 

The determination of the Appellate Term is reversed with costs, 
and judgment of the Municipal Court affirmed with costs. All concur. 





LEGAL DECISIONS. 


NOTE MADE AND DELIVERED ON SUNDAY. 


Moseley v. Selma National Bank, Appellate Court of Alabama, December 19, 1911. 57 So. Rep. 91. 


A note made and delivered on Sunday is void. But if the maker, in such a case 
dates the note as of a secular day, he is estopped, as against an innocent purchaser 
for value, from setting up the defense that the note was void because made and de- 
livered on Sunday. 


Action by the Selma National Bank against L. H. Moseley. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


PetuaM, J. It has been the settled law in this state for many 
years that a note made and delivered on Sunday cannot be enforced ; 
nor willa subsequent ratification validate it, as it was originally void. 
Shippey v. Eastwood, 9 Ala. 198. Chief Justice Collier, however, 
referring to such contracts in rendering the opinion of the court, in 
Saltmarsh v. Tuthill, 13 Ala. 390, 406,says: ‘‘It has been repeatedly 
determined that a penalty inflicted by statute upon the doing of an 
act is equivalent to a prohibition, and a contract relating to it is 
void. See Shippey and Another v. Eastwood, 9 Ala. 198, 200. Under 
the influence of this rule, it has been decided that a contract made 
ona Sunday is void, dnd a security founded on it is not recoverable at 
the suit of a party to the illegal consideration. But, as the act does 
not Geclare that both the contract and security are void, the authori- 
ties clearly indicate that a bona fide indorsee of negotiable paper, 
founded upon such a contract, who acquires it before maturity, 
without notice of the illegality, for value, may enforce its payment.” 

The case of Saltmarsh v. Tuthill is cited by the court in render- 
ing its opinion in the case of Cranson v. Goss, 107 Mass. 439, 9 Am. 
Rep. 45, in support of this proposition, declared by that case to be 
the law: ‘‘ But itis also agreed that the note bears date of a secular 
day; and that the plaintiff is a bona fide holder of the note, for a 
valuable consideration, and took it before it came due, withcut no- 
tice of any defect, illegality, or other infirmity inthe same. The 
plaintiff therefore not having participated in any violation of law, 
and having taken the note before its maturity, for good considera- 
tion, and without notice of any illegality in its inception, may main- 
tain an action thereon against the maker. To hold otherwise would 
be to allow that party, who alone had been guilty of a breach of the 
law, to set up his own illegal act as a defense to the suit of an in- 
nocent party. This view is supported by the judgments of all the 
courts, English and American, that have considered the question.” 

The opinion in the case of Saltmarsh v. Tuthill is criticized in 
Burns v. Moore, 76 Ala. 339. 52 Am. Rep. 332, and Anderson v. Bel- 
linger, 87 Ala. 334, 338, 6 South. 82,4 L. R. A. 680, 18 Am. St. 
Rep. 46, and the statute in force at the time of the prior decision 
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pronounced less ‘‘sweeping and vitiating in its effect’; but the dis- 
tinction drawn in the latter case is placed on the adjudication in the 
first case having been related to a negotiable instrument, which 
‘*depended for the result reached on the general principle which 
frees commercial paper from infirmities of which subsequent holders 
have no notice.” Anderson v. Bellinger, supra. 

On the proposition of estoppel as applied to the holder of com- 
mercial paper, it is said by the justice rendering the opinion of the 
court in Knox v. Clifford, 38 Wis. 651, 20 Am. Rep. 28: ‘‘ We hold 
this rule: That, when a party makes and puts in circulation a ne- 
gotiable note purporting to be made and bearing date on some sec- 
cular day, he is estopped, as against an innocent holder, from show- 
ing that it was actually executed and delivered on Sunday. Wecan- 
not well conceive of a stronger case for the application of the doc- 
trine of estoppel than such a case presents.” 

We find the following holding in Johns v. Bailey, 45 Iowa, 241: 
‘*In the case before us the plaintiff caused the contract to be dated as 
though it had been executed on a secular day. By this act the de- 
fendants may have been misled and induced to believe that the de- 
fense now made to the contract did notin fact exist. While giving 
all the appearance of legality to his contract, plaintiff cannot set 
up its illegality to protect himself against the instrument, when in 
the hands of a good faith holder, without notice. He is estopped to 
deny the validity of the instrument, when he, by his own act, has 
given it such character.” The last-mentioned case is cited approv- 
ingly in Leightman v. Kadetska, 58 Iowa, 676, 12 N. W. 736, 43 Am. 
Rep. 129, where the court, in passing on a case involving the same 
principle,usesthisexpression: ‘‘ It is only against a person in equal 
fault that a defendant can be allowed to allege his own turpitude.” 
In the case of Vinton v. Peck, 14 Mich. 287, the court says: ‘‘ This 
note bore upon its face a legal date, which was placed upon it for 
the express purpose of obtaining credit for it as a lawful instrument; 
and it would certainly be valid in the hands of a bona fide holder.”’ 
And, referring to the rule protecting a bona fide holder, the court 
further says: ‘‘ And, apart from this rule, where steps are taken 
to induce a belief that a note was not made on Sunday, we should 
not be prepared to hold that a party could assert his own fraud in 
his defense.” 

In Love v. Wells, 25 Ind. 503, 87 Am. Dec. 375, the court held 
that, assuming that a deed was delivered on Sunday, and void, the 
party who executed it and gave it a secular date could not set up 
the invalidity of the deed against a subsequent vendee, who purch- 
ased the land for a valuable consideration, in good faith, without 
notice of the transaction having been had on Sunday. To allow the 
defendant such a defense would ‘‘be permitting him, by his own un- 
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lawful act, to perpetrate a gross fraud upon innocent purchasers. 
To suchan act the law will not lend its aid,or give its sanction.” Love 
v. Wells, supra. 

Many authorities support the proposition that, notwithstanding 
promissory notes and other instruments executed on Sunday are 
void, yet, if they are falsely dated as of another day, and an innocent 
person takes them for value and without notice, the maker is estopped 
from setting up that defense in a suit by an innocent purchaser 
without notice. See Ball v. Powers, 62 Ga. 757; Harrison v. Powers, 
76 Ga. 218; Bank v. Mayberry, 48 Me. 198; Bank v. Thompson, 
42 N. H. 369; Trieber v. St. Louis Bank, 31 Ark. 128; Clinton v. 
Graves, 48 Iowa, 228; Gray Tie Co. v. Bank, 109 Ky. 694, 60 S. W. 
537; Bank v. Furman, 4 Pa. Super. Ct. 415; Heise v. Bumpass, 40 
Ark. 545; Greathead v. Walton, 40 Conn. 226; Bank v. Butler, 157 
Mass. 548, 32 N. E. 909; Gordon v. Levine, 197 Mass. 263, 83 N. E. 
861,15 L. R. A. (N. S.) 243, 125 Am. St. Rep. 361. 

The great weight of authorities seems to hold that one who gives 
to an instrument a legal date, thereby authorizing innocent parties 
to deal with it as such, cannot be heard to deny the legality of date 
in a suit against him by aninnocent holder, who came into possession 
as a bona fide purchaser for value, without notice. It would seem 
that this rule, as applicable to commercial paper, is essentially just, 
and basedon sound reason. By intentionally giving a negotiable note 
a false date, so as to make it appear valid on its face, the maker holds 
it out and represents it to bea valid instrument,and invites all parties 
to deal with and treat it as his legal act and binding obligation. Giv- 
ing the notea false date for this purpose, if not an express represen- 
tation of its validity that would estop the maker from denying its 
legality of date as against an innocent holder, is a representation 
necessarily implied from the circumstance, and there is no real dif- 
ference between the express and implied representation. 

The cases of Hanover National Bank v. Johnson, 90 Ala. 552, 8 
South. 42, and B. T. & S. Co. v. Curry, 160 Ala. 370, 49 South. 319, 
135 Am. St. Rep. 102, each hold that a note resting on a contract 
declared void by statute cannot be enforced, even by a bona fide 
purchaser for value, without notice and before maturity. But the 
question of false representation by the maker to induce a purchase 
of the notes did not arise in either; and therefore the doctrine of es- 
toppel was not applied or taken into consideration in the opinion 
of thecourt. The former case involved the collection of a note given 
for commercial fertilizer, and the contract for the sale and delivery 
was void, under the statute, for noncompliance with the tax tag pro- 
visions. Had the maker of the note accompanied the payee to the 
bank and represented that the note was given for a horse, or for some 
other legal consideration, or had he stated such fact in the face of 
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the note, and had the bank acted on the assertion and purchased the 
note in good faith, for value, could the maker afterwards be heard 
to allege his own turpitude in defense of an action by the bank on 
the note? We do not think so. 

The latter case was a suit on a note founded on a gambling con- 
tract, and the consideration was in itself illegal and void, and a dif- 
ferentrule might wellapply; but should the maker of a note founded 
on a gambling consideration induce an innocent person, by an assur- 
ance that the obligation was valid, to invest his money in a purchase 
of the note,could the maker set up his own wrong to defeat a recovery 
at the hands of theinnocent holder? Or would not the maker, hav- 
ing by false representation induced the purchase, be estopped from 
pleading hisown wrong against him whom he had deceived into part- 
ing with a valuable consideration? See Manning v. Manning, 8 Ala. 
138; Finn & Dulaney v. Barclay et al., 15 Ala. 626, 629. We state 
this, however, only as a query, without passing on the question, as 
it is unnecessary to a decision of the instant case. For the consid- 
eration in that case is void, whereas in the case before us the con- 
sideration is not void, andit is only the act of the parties that makes 
the transaction void; or, as the distinction is expressed by some of the 
law writers, “is void applied to the contract and not to the parties.” 

The case of Anderson v. Bellinger & Ralls, 87 Ala. 334, 6 South. 
82,4 L. R. A. 680, 13 Am. St. Rep. 46, is not in point, and does not 
touch the question of estoppel here presented. That was an action 
on a statutory claim bond, and it is said in that case that the statute 
against Sunday contracts then in force (Code 1886, § 1749) ‘‘ is more 
sweeping and vitiating in its effect” (quoting from Burns v. Moore, 
supra) than the statute in force (Act 1803) at the time of the decision 
in Saltmarsh v. Tuthill, supra. It is held that transactions in viola- 
tion of the Sunday statute are void, and that the statute inures to 
the benefit of third parties, including public officers; but the ques- 
tion of estoppel, as invoked by the appellee in the case at bar, is not 
passed on or considered, as that proposition was not before the court. 

The other cases cited by appellant to sustain his contention (Ala. 
Nat. Bank v. Parker, 146 Ala. 513, 40 South. 987, and Boyett v. St. 
Ch. & Oil Co., 146 Ala. 554, 41 South. 756) were suits for the collec- 
tion of notes given for commercial fertilizers that had not been tagged 
as required bylaw. In the first case (Bank v. Parker, supra), the 
court holds that, as the note rests for a consideration on a void con- 
tract, it cannot be collected in the hands ofa bona fide purchaser for 
value, without notice, and cites the case of Bank v. Johnson, supra, 
in support of the holding. The question of estoppel did not enter 
the case. In the latter case (Boyett v. Oil Co.), the court, in the 
opinion delivered, considers the question of estoppel only in so far 
as itapplied to the defendant waiving his right to plead the illegality 
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of a.void contract because of his subsequent inconsistent acts after 
having entered into the contract. The facts before the court in that 
case on which a waiver or estoppel was claimed related to the de- 
fendant’s right to set up the invalidity of the notes, because he had 
gone to trial on an issue made under his pleas to the common counts 
setting up payment of the demand sued on by executing notes for 
the claim. Under these conditions, the plaintiff in that suit contend- 
ed that he was entitled to the general charge on the counts based on 
the notes, because the defendant was estopped by his pleas of pay- 
ment and going to trial on that issue on the common counts from 
denying the validity of the notes. The court held that interposing 
the pleas of payment constituted no estoppel or waiver as to the 
counts declaring on the notes. 

The question presented in this case is not one of waiver or es- 
toppel growing out of some subsequent action of the defendant, where- 
by the plaintiff is not induced to change his position, and is put at 
no disadvantage as in that case, but is a question of estoppel arising 
from the original representations made by one of the parties to a 
transaction, on which the other party relies in parting with a valu- 
able consideration; the innocent party to the transaction teing led 
by the false representations of the other party into the position of 
disadvantage. Insucha case, the doctrine of estoppel has uniformly 
been held to operate and prevent the wrongdoer from asserting his 
own wrong against the claims of an innocent party, who has been 
led to change his position to one of disadvantage by the false repre- 
sentations of the other party tothetransact on. ‘‘ Whenever a man 
has made a false assertion calculated to lead others to act upon it, 
and they have done so to their prejudice, he is forbidden, as against 
them, to deny the assertion.” Estoppel and Res Judicata, Herman, 
vol. 1, § 6. 

We think it safe to hold, as stated by Mr. Herman (Estoppel and 
Res Judicata, vol. 2, § 1027), that it is ‘‘a general rule of law” that 
all notes executed and delivered on Sunday are void between the 
parties; yet, if falsely dated as of another day, and such an in- 
strument comes to the hands of an innocent holder, who takes it for 
value, before maturity, without notice, the maker is estopped, in an 
action on such instrument by the innocent holder, from setting up 
that it is not truly dated, and is a Sunday contract, and therefore 
void. 

To hold otherwise would be to invite fraudulent collusion be- 
tween makers and payees of negotiable instruments, who at their 
will could give a false date to a negotiable note and invite its use in 
the commercial world, and then defeat its enforcement in the hands 
of an innocent purchaser for value, before maturity, by pleading 
their own perfidy. 
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USURY. 


Sabine v. Paine, New York Supreme Court, Appellate Division, January 12, 1912. 132 N. Y. Supp. 813. 


There is a presumption that a note is given for a good consideration and is not 
usurious. Whether or not a note is usurious is a question to be decided by the jury. 
If there is a valid consideration for a note as between the payee and maker, the fact 


that the payee transfers it at a discount of more than six per cent. does not make it 
usurious. 


Action by C. Olivia Sabine against Maggie S. Paine and another. 
From a judgment for defendant named and an order denying a new 
trial, plaintiff appeals. Reversed, and new trial granted. 

See, also, 131 N. Y. Supp. 1142. 


Ricu, J. This appeal is from a judgment dismissing plaintiff's 
complaint on the merits, upon direction of a verdict in an action 
upon a promissory note of $2,100, which was transferred to the plain- 
tiff by the payee named therein for $1,850. 

It appears that the defendant, the maker of the note, desiring to 
borrow $1,600, was advised by her attorney that the plaintiff would 
loan the money, but would require a bonus of $500. Accordingly, 
the note in suit was made to include the bonus, and payable to the 
order of Vacheron, her attorney, who indorsed and transferred the 
same before maturity to plaintiff. 

The respondent testified that she never received any part of the 
proceeds of the note, anc the learned trial] justice before whom the 
action was tried held as matter of law that the note was void.at its 
inception. 

[1, 2.]. If there was a valid consideration between the maker and 
payce, it is of no consequence what the plaintiff paid for it (Eastman 
v. Shaw, 65 N. Y. 522, 526); but, ifits inception was tainted by usury, 
the subsequent transfer before maturity did not validate it. 

[3.] The respondent testified that she informed Vacheron, her at- 
torney, that she wanted the money to pay debts amounting to about 
the sum of $1,400; that he at one time had moneys belonging to her, 
in his individual account; and that: 


He sometimes paid what was due from me toothers by check. * * 
Mr. Vacheron did not hand over to me that $1,850 or put it into my 
hands. I wouldn’t swear and I don’t know whether he applied it in 
payment and satisfaction of my obligations. 


[4, 5.] The evidence of the respondent as to whether there wasa 
valid consideration for this note is notentirelyclear. The presump- 
tion is that it was for a good consideration, and it ought to have been 
left to the jury to determine whether the presumption has been over- 
come. It is only when but one inference can be drawn from the 
evidence that the court is justified in taking the case frcm the jury. 
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Besides this, the note contains the admission that it was given for 
value received. 

In Strickland v. Henry, 175 N. Y. 372, 67 N. E. 611, speaking of 
such an admission, Chief Judge Parker said: 


Now, while it was open to defendant to contradict that statement 
and to show that as a matter of fact it was without consideration, the 
note in the possession of plaintiff raised the presumption that it was 
given for a good consideration, and passed to plaintiff in due course 
of business. The defendant’s evidence tended to overthrow this 
presumption. Whether it was true was—in view of the legal pre- 
sumption raised by plaintiff's possession of the note indorsed by the 
payee, and the recital therein that defendant had received value for 
it—a question of fact to be determined by the jury. 


It follows that the action of trial court in taking the case from 
the consideration of the jury was mistaken, and that the judgment 
and order must be reversed, and a new trial granted; costs to abide 
the event. All concur. 


EFFECT OF DELAY IN SUING DRAWER OF CHECK. 


Rosenbaum v. Hazard, Supreme Court of Pennsylvania, October 9, 1911. 82 Atl. Rep. 62. 


The drawer of a check is discharged by the failure of the holder to present it 
within a reasonable time after its issue to the extent of the loss caused thereby. But, 
where the drawer is sued and does not aver that loss resulted from delay in prescnt- 
ment, holder is not required to prove that the drawer suffered no loss by the delay. 


Action by Morris Rosenbaum against Rowland H. Hazard. Judg- 
ment for defendant notwithstanding the verdict, and plaintiff ap- 
peals. Reversed. 

On a motion for judgment for defendant non obstante veredicto, 
Stout, P. J., stated the facts to be as follows: 

‘* This suit was brought by the plaintiff, Rosenbaum, the holder, 
against the defendant, Hazard, the drawer, to recover the amount 
of a check with interest. The check is in the following form: ‘ No. 

Bristol, September 20, 1901. Farmers’ National Bank of Bucks 
County. Pay tothe order of John Sparhawk, Jr., Four Thousand 
x 100 Dollars. Rowland H. Hazard. [Indorsed] John Sparhawk, Jr.’ 

‘‘On September 17, 1901, the plaintiff, at the request of John 
Sparhawk, Jr., cashed the said check, which was then duly indorsed 
by Sparhawk. The check being on a country bank dated three days 
after te date of the transaction, the plaintiff demanded of Spar- 
hawk his personal check on a city bank to cover the Hazard check 
in the event it should be dishonored. Sparhawk gave to plaintiff, 
Rosenbaum, his check in the sum of $4,000, dated September 17, 
1901, payable September 23, 1901, at Merchants’ National Bank, 
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Philadelphia. According to Sparhawk’s version of the transaction 
he applied, on September 17, 1901, to plaintiff, Rosenbaum, for a 
temporary loan of $4,000 for three days, and gave him his own check 
for $t,000, dated September 17, 1901, payable September 23, 1901. 
That he also gave him the Hazard check in suit, through which said 
loan was to be paid. So far as this case is concerned it makes no 
diffzrence which version is correct. Subsequently, at the request of 
Sparhawk, the Hazard check was rot transmitted for collection. 
The Hazard check was never presented for payment at the Farmers’ 
National Bank of Bucks county, and on September 18, 1907, two 
days less than six years after the date of the check, suit was brought 
thereon in this court. 

‘* At the trial plaintiff put the check in evidence and rested. De- 
fendant moved for non-suit on the ground that the plaintiff had not 
made out a case on which he was entitled to recover. The defend- 
ant then proceeded with his defense, to wit, payment. Not payment 
by the defendant, but by Sparhawk, who had given the check as col- 
lateral to secure the loanof $4,000. The plaintiff at the trial admitt- 
ed two payments, aggregating $850. Numerous checks were offered 
in evidence to show that the said loan was paid off in full by Spar- 
hawk, but the plaintiff testified that some of the checks so offered 
were paid by him in cash for the accommodation of Sparhawk, or 
whoever presented them, and that the other checks were payments 
on account of other loans which plaintiff had made to Sparhawk. 
The verdict establishes that the jury adopted the plaintiff's view of 
the case. The defendant offered evidence to show that he had sus- 
tained loss by plaintiff's failure to present the check for payment by 
reason of his having surrendered to Sparhawk certain bonds of 
the Camden Consolidated Ice & Cold Storage Company which he 
held as collateral to secure him against loss upon said $4,000 check. 
These bonds were surrendered by the defendant, Hazard, with full 
knowlege that the check was in the hands of a third party. 

‘* At the trial, both the plaintiff and the defendant carefully re- 
frained from showing what the state of Mr. Hazard’s account was at 
the Farmers’ National Bank of Bucks county on September 20, 1201, 
the day on which the check was payable; whether or not there were 
sufficient funds there to meet the check on that day, and if there 
were, whether or not such funds were kept there from that date 
until the suit was brought. There was no evidence asto the solvency 
or insolvency of the bank during the period the check was outstand- 
ing unpresented. It being a home bank such information was easily 
available. The plaintiff evidently assumed that the burden of proof 
rested upon the defendant to show that he had suffered loss by the 
failure to present the check for payment in order to escape liability 
to the extent of such loss; and the defendant, that the burden rested 


. 
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upon the plaintiff toshow that the defendant had suffered no loss 
to entitle him to recover. The motion being for judgment for de- 
fendant non obstante veredicto, the court must decide the question 
raised upon the facts as disclosed at the trial. The court citing 
Flemming v. Denny, 2 Phila. 111, Little v. Phenix Bank, 2 Hill (N.Y.) 
425, Danielsv. Kyle, 1 Ga. 304, Arnold v. Managan, 89 Ill. App. 327, 
Stevens v. Park, 73 Ill. 387, Kirkpatrick v. Puryear, 93 Tenn. 409, 
24S. W. 1130, 22 L. R. A. 785, and Anderson v. Rodgers, 53 Kan. 
542, 36 Pac. 1067, 27 L. R. A. 248, held that the burden was on the 
plaintiff to show that the defendant hac suffered no loss, and accord- 
ingly entered judgment for defendant non obstante veredicto.”’ 

Potrer, J. The plaintiff in this case, as the holder for value ofa 
check, brought suit to recover the amount thereof from the drawer. 
The latter averred in his affidavit of defense that the check was given 
to the payee for use in a certain specific business transaction, and 
that it was diverted from the use for which it was intended, and was 
negotiated by the payee to the plaintiff, as security for a loan of 
$4,000, which loan was afterwards repaid. Upon the trial, plaintiff 
admitted that two payments, amounting to $850, had been made, for 
which he allowed credit. The evidence as to further payments was 
conflicting, and was submitted to the jury, and they found a verdict 
in favor of the plaintiff for the balance claimed by him, with inter- 
est. It appears from the evidence that the check was never presen- 
ted for paymentat the bank upon which it was drawn, and that it was 
held by plaintiff for nearly six years before suit was brought. It is 
apparent also from the evidence that through some arrangement be- 
tween the drawer and the payee, it was not expected that the check 
would be promptly presented to the bank upon which it was drawn 
for payment. The transaction was unusual and irregular, and was 
not explained by the testimony. 

As excusing the failure to present the check, plaintiff testified 
that he was requested by the payee not to present it to the bank, as 
it would interfere with his arrangments with the drawer, and he (the 
payee) desired to repay the amount of the check to the plaintiff. At 
the trial, the payee testified that he had paid the amount, in various 
partial payments, and the truth of this assertion was the substantial 
issue between the parties. After the verdict, counsel for defendant 
moved for judgment non obstante veredicto, on the ground (1) that 
plaintiff had not presented the check at the bank where it was pay- 
able, and (2) because, presentment not having been made, the burden 
of proof was on the holder of the check to show that the drawer had 
suffered no injury from the failure to present it, and this was not 
shown. The court below ruled against the first contention, but sus- 
tained the second, and held that the burden was on the plaintiff to 
show that no loss was caused to the drawer by the delay in present- 
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ing the check. As there was no proof that defendant had not suffer- 
ed loss, judgment was entered for defendant non obstante veredicto. 

The act of May 16, 1901 (P. L. 194), known as the ‘‘ Negotiable 
Instruments Act,” provides in section 186: ‘‘A check must be pre- 
sented for payment within a reasonable time after its issue, or the 
drawer will be discharged from liability thereon to the extent of the 
loss caused by the delay.” The fair inference to be drawn from this 
language is that, if the drawer has suffered no loss by the delay, he 
will not be discharged. A very proper comment upon this section is 
found in Eaton & Gilbert on Commercial paper, § 167, where it is 
said: ‘* This provision is declaratory of the general rule. The want 
of due presentment of a check does not discharge the drawer, unless 
he has suffered some loss urinjury thereby. This is one point of dif- 
ference between a check and a bill of exchange. The only way in 
which the drawer of a check would be liable to be injured by a failure 
to present it within a reasonable time is where subsequent to its de- 
livery and prior to its presentment the bank upon which it is drawn 
becomes insolvent. In such a case, in respect to the check, the 
drawer will be discharged to the extent of the loss he has sustained 
thereby. In speaking on this subject, Judge Story says (Story on 
Promissory Notes, § 498): ‘If a bank or banker still remains in good 
credit, and is able to pay the check, the drawer will still remain lia- 
ble to pay the same, notwithstanding many rronths may have elaps- 
ed since the date of the check, and before the presentment for pay- 
ment and notice of the dishonor. So, if the drawer, at the date of 
the check or at the time of the presentment of it for payment, had 
no funds in the bank or banker's hands, orif, after drawing the check 
and before its presentment for payment and dishonor, he had with- 
drawn his funds, the drawer would remain liable to pay the check, 
notwithstanding the lapse of time.’"’ In Flemming v. Denny, 2 Phila- 
111, at page 112, JudgeSharswoodsaid: ‘‘To an action bya holder 
against the drawer of a check, it is no answer that the check was not 
presented in reasonable time, unless, during the delay the fund has 
been lost by failure of the banker.” 

The affidavit of defense filed by defendant in this case contains 
no averment of loss to the drawer, by reason of nonpresentment, nor 
is there any suggestion of the failure of the bank. There was some 
evidence tending to show that defendant surrendered some securities 
to the payee of the check, with full knowledge that it was outstand- 
ing in the hands of athird party. Of course the drawer was aware 
at all times, from the condition of his bank account, that the check 
was outstanding and unpaid. The jury were permitted to pass upon 
the question of loss in this respect, and they found in favor of the 
plaintiff. The defense was made substantially upon the ground of 
payment. If the defendant suffered any loss by reason of the check 
not having been presented, either through the failure of the bank, 
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or otherwise, that fact was something peculiarly within his own 
knowledge. His failure to make any such allegation in his affidavit 
of defense was sufficient to justify a presumption that no such loss 
occurred. We agree with the principle set forth in the opinion of 
the Supreme Court of Minnesota, in Spink & Keyes Drug Co. v. 
Ryan Drug Co, 72 Minn. 178, 75 N. W. 18, 71 Am. St. Rep. 477, 
which was a case in which the payee brought suit against the drawer 
onabankcheck. Mitchell, J.,theresaid: ‘‘Itstrikes us that, upon 
both principle and reason, it should be held that loss by reason of 
negligent delay either in making presentment or in giving notice of 
dishonor, is a matter of defense to be pleaded and proved by the 
drawer, instead of requiring the holder to allege and prove a nega- 
tive as to a matter peculiarly within the knowledge of the drawer.” 

In the absence of any allegation or averment of loss by the de- 
fendant, we think the court below erred in holding that the burden 
of proof was upon the holder of the check to show that the drawer 
had sufferedno loss. The assignment of error is therefore sustained, 
the judgment entered in favor of defendant non obstante veredicto 
is reversed, and the record is remitted to the court below, that such 
judgment may be entered as law and right require. 


CHECK DELIVERED TO IMPOSTOR. 


McHenry v. Old Citizens’ National Bank, Supreme Court of Ohio, December 12, 1911. 97 N. E. Rep 395. 


Where the drawer of a check delivers it to an impostor, and the check is paid 
by the bank, the drawer cannot hold the bank liable. In this case the impostor 
posed as a person who was the owner of certain property. He borrowed $3,000 from 
the plaintiff on the security of the property, the money being paid to him in the form 
of a check on the defendant bank. 


Action by J. McHenry against the Old Citizens’ National Bank 
of Zanesville. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

A suit was commenced December 24, 1907, in the Court of Com- 
mon Pleas of Muskingum by James McHenry (plaintiff in error) 
against the Old Citizens’ National Bank (defendant in error), based 
upon the claim of an alleged wrongful payment of acheck drawn by 
the plaintiff on November 2, 1904, on the defendant bank to the 
order of one George Thresh for the sum of $2,850. Issues having 
been made by answer and reply, the cause was tried to a jury. At 
the conclusion of the introduction of the evidence, the defendant 
moved the court to instruct the jury to return a verdict for the de- 
fendant, and the plaintiff moved the court to instruct the jury to re- 
turn a verdict for the plaintiff. Thereupon the court overruled the 
plaintiff's motion, and sustained that of the defendant. A verdict 
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was thereupon rendered for defendant, and judgment entered there- 
on. This judgment was affirmed by the circuit court, and the plain- 
tiff now asks a reversal of both judgments, and a final judgment in 
hisfavor. Facts are stated in the opinion. 

John J. Adams and McHenry & Ribble, for plaintiff in error. 

We claim the law to be that a bank is bound by a severe rule in 
paying the check of adepositor. It must follow his order with the ut- 
most strictness. 2 Bolles, Modern Law of Banking, 712; Telegraph 
Co. v. Bank, 17 Colo. App. 229, 68 Pac. 115; Harmon, Rec’r, v. Bank, 
153 Mich. 73, 116 N. W 617,17 L. R. A. (N. S.) 514, 126 Am. St. 
Rep. 467; Beattie v. Bank, 171 Ill. 571, 51 N. E. 602, 43 L. R. A. 
654, 66 Am. St. Rep. 318; Tolman v. Bank, 22 R. I. 462, 48 Atl. 480, 
52 L R.A. 877, 84 Am. St. Rep. 850. 

But we claim that this matter has been decided by our own Su- 
preme Court in the cases of Dodge v. Bank, 20 Ohio St. 234, 5 Am. 
Rep. 648; Dodge v. Bank, 30 Ohio St. 1; Armstrong v. Bank, 46 
Ohio St. 512, 22 N. E. 866, 6 L. R. A. 625, 15 Am. St. Rep. 655. 

C. T. Marshall and F. A. Durban, for defendant in error. 

The party who had dealings with McHenry would undoubtedly 
be guilty of obtaining property by false pretenses in representing to 
him that he owned land in the vicinity of Otsego, but having once 
procured McHenry’s check by such means, no forgery would be 
committed by indorsing the check received in this manner. Forbes 
& King v. Espy, Heidelbach & Co., 21 Ohio St. 474; Bank v. Bank, 
56 Neb. 149, 76 N. W. 430; Land Title & Trust Co. v. Bank, 196 Pa. 
230, 46 Atl. 420, 50 L. R. A. 75, 79 Am. St. Rep. 717; Maloney v. 
Clark & Co., 6 Kan. 82; Meyer v. Bank, 27 Ind. App. 354, 61 N. E. 
596; Robertson v. Coleman, 141 Mass 231, 4N. E. 619, 56 Am. Rep. 
471; Smith v. Bank, 6 La. Ann. 610; Metzger v. Bank, 119 Ind. 359, 
21 N. E. 973; Bank v. Bank, 7 Ind. App. 322, 33 N. E. 247, 34 N.E. 
608, 52 Am. St. Rep. 450; States v. Bank, 17 Pa. Super. Ct. 256; 
Samuel v. Cheney, 135 Mass. 278, 46 Am. Rep. 467; Edmunds v. 
Transportation Co. 135 Mass. 283; United States v. Bank (C. C.) 45 
Fed. 163. 

Many of these case go further than this, however, and hold that, 
even when the drawer did not meet his impostor face to face, but 
the fraud was practiced by mail, the drawer must nevertheless bear 
the loss. States v. Bank, 17 Pa. Super. Ct. 256; Samuel v. Cheney, 
135 Mass. 278, 46 Am. Rep. 467; Metzger v. Bank, 119 Ind. 359, 21 
N. E. 973; Maloney v. Clark & Co., 6 Kan. 82; Bank v. Shotwell, 
35 Kan. 360, 11 Pac. 141, 57 Am. Rep. 171. 

Spear, C. J. (after stating the facts as above). The motion of 
each party for an instructed verdict necessarily involved a conces- 
sion that as the case then stood there remained but a question of 
law to be determined by the court upon a consideration of the con- 
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trolling facts shown by the record, with the legitimate inferences 
to be drawn therefrom, and the application thereto of the proper 
rules of law. Asthis court does not weigh the evidence, the ques- 
tion here is whether or not, upon any rational view of the case, the 
judgment is supported by evidence. 

But two witnesses were called, the plaintiff himself and one 
George Thresh, who gave his name as George Thresh, Sr., and his 
residence as near Otsego, which is in Muskingum county. It is 
shown that the plaintiff was November 2, 1904, a practicing lawyer 
in Muskingum county, having an office in the city of Zanesville. In 
the forenoon of that day there came to the plaintiff's office two men; 
one was J. B. Wilson, and the other a stranger to plaintiff, but in- 
troduced by Wilson as George Thresh. These men made it known 
that the stranger wished to borrow, on note and mortgage, the sum 
of $3,000. It was represented to plaintiff that the stranger was the 
owner of a farm of some 300 acres near Otsego and would place a 
mortgage on that property to secure the loan. 

The loan desired was to be for five years at 6 per cent. interest, 
payable annually, but the plaintiff explained to the two men that the 
money, though in his name in bank, was not actually his but belong- 
ed to aclient, and the loan would have to be at the rate of 7 per cent- 
um, in fact, though appearing to be at 6 per centum on the face of 
the papers, the discount of the 1 per cent. to be taken out in advance, 
and that was assented to. The county map was consulted, and the 
borrower pointed out the land where it is marked in the name of 
George Thresh. The two men then left the office, and the plaintiff 
went to the courthouse to examine the records respecting the title 
to the land, and then made such examination. He found the title 
in the name of George Thresh and free of incumbrances. In the 
afternoon the two men again appeared at the cffice, the borrower 
coming first and Wilson a little later, but before the parers were ex- 
ecuted. Notes for $3,000 in the aggregate, and a mortgage on the 
Otsego land to secure them, were then drawn and duly executed by 
the stranger, represented as an unmarried man, and delivered by 
him to the plaintiff. Thereupon the plaintiff gave the stranger a 
check for the amount he was to receive, a copy of which check, as it 
now appears, follows: ‘‘Zanesville, Ohio, November 2, 1904. The 
Old Citizens’ National Bank, United States Depositary. Pay to the 
order of George Thresh $2,850 (twenty-eight hundred fifty Collars). 
J. M. McHenry, Attorney.” Stamped on face: *‘ Paid November 3, 
1904. The Old Citizens’ National Bank, Zanesville, Ohio.” Indors- 
ed on back: ‘*George Thresh, J. B. Wilson.”” The check given the 
borrower was in fact paid by the bank November 3, 1904. During 
the entire transaction of November 2, 1904, including the act of de- 
livering the check to the stranger, plaintiff believed he was the 
George Thresh living at Otsego and the owner of the farm, relying 
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entirely on the introduction by Wilson, and taking no other means 
of ascertaining the stranger’s identity. Plaintiff had known Wilson 
for some time, and had had business transactions with him. As 
matter of fact the stranger was not George Thresh of Otsego; that 
George Thresh, as has already been indicated, was known as George 
Thresh, Sr., and so wrote his name. He was not at the office of 
plaintiff, or at the bank, nor did he have any agency in the transac- 
tion at the time, or knowledge of it until several years later. In 
short, the stranger perpetrated a swindle, and got the money by 
falsely representing himself to be another person and to be the owner 
of the farm. 

The plaintiff testified that, when he gave the man the check, he be- 
lieved him to be George Thresh, the owner of the real estate ; that 
he expected him to go to the bank and be identified as George Thresh, 
and get the money, adding that he ‘‘expected the bank to do what 
he considered their duty, to pay the man named in the check, George 
Thresh, $2,850. Whether that was the man or not, I didn't pay any 
attention to it.” And, again, to a question whether there was any 
doubt in his mind that the man would go right to the bank with the 
check, answered: ‘‘I didn’t think anything about that.”” And, toa 
further question as to his intention, answered: ‘‘I intended to give 
him the check, and he could do with the check as he pleased.” It 
is sought to charge the bank with having paid the check as on a forged 
indorsement, and, in this connection, it is averred ‘‘ that said un- 
known person to whom said check was delivered was not the said 
George Thresh whom the plaintiff then and there believed him to 
be.” But there is no evidence in support of the charge in the peti- 
tion that the name George Thresh on the back of the check was forg- 
ed, and, for all that appears, that man’s name may have been George 
Thresh. Reduced to its last analysis, the situation is that the bank 
paid the money which the check called for to the identical person who 
the plaintiff expected would receive the money on it, though not to 
the George Thresh to whom the plaintiff supposed he was giving the 
check. The plaintiff’s ground of right to recover is based, not upon 
a charge that the bank failed to pay to one named George Thresh, 
but because it did not pay toa particular George Thresh who was the 
owner ofthe land. True, the plaintiff testified that he expected the 
man to go to the bank and be identified as George Thresh and get 
the money. But this can hardly mean that he expected the holder 
of the check to be identified at the bank as the owner of the farm 
on which the mortgage had been attempted to be placed in face of 
the fact that the bank was a total stranger to the transaction of the 
loan and mortgage, and. knew nothing whatever about the land. 
Surely such a supposition would be so manifestly absurd as not to 
justify serious consideration. 

The fact of the payment of the check to the wrong man did not 





LEGAL DECISIONS. 333 


come to the knowledge of the plaintiff for three years after the date 
of the check. He then tendered to the bank the check and demand- 
ed payment of the amount, which was refused. No direct evidence 
was given respecting the transaction of payment, but the petition 
avers that the check was presented to the bank by the unkncwn per- 
son and the money paid by the bank to him, and the legitimate infer- 
ence to be drawn from the indorsements on the check is that Wilson 
identified the man holding the check as George Thresh, since the 
legal effect of a second indorser’s contract is to guarantee the genu- 
ineness of the prior indorsement. The bank, therefore, is presumed, 
under the well known methods of business, to have relied upon such 
identification, and in so doing was at least fully as vigilant as was 
the drawer of the check who relied upon precisely the same source 
of identification. 

It is averred, and not denied, that the bank did not ask the plain- 
tiff if the bearer was the rightful payee of the check, but this fact 
loses importance in the light of the testimony, for, had such inquiry 
been made, the answer, consonant with the declarations of the plain- 
tiff on the witness stand, would have undoubtedly been in the affirm- 
ative. It is inconceivable that the plaintiff would then have ques- 
tioned the right of the bearer of the check to receive payment of it. 
The kernel of the whole trouble lay in the false representation of 
the stranger that he was the owner of the farm, and the ready ac- 
ceptance by the plaintiff of the truth of that representation. All 
other incidents connected with the loan center about those two facts, 
and with neither of those facts did the bank have the slightest con- 
nection. The inference seems irresistible that, if the bank was guil- 
ty of any negligence whatever in paying the check, the plaintiff was 
guilty of greater negligence in issuing it, and thus giving a stranger 
opportunity to perpetrate a fraud on an innocent drawee. 

The discussion by the learned counsel has taken a wide range. 
We do not, however, consider that it is necessary for us to take space 
with extended discussion or citation of authorities respecting the 
question of the general duty and liabilities of banks in dealing with 
the checks of their depositors. The question simply is whether, 
under the circumstances shown by the record in this case, the draw- 
er of the check ought to prevail as against the bank. Ought the 
bank to be held liable as for a negligent payment on a forged in- 
dorsement? We think not, and the refusal may be placed upon two 
grounds. One that, there being no proof that the name of the per- 
son who received payment of the check was not George Thresh, 
there is no evidence of a forgery in any legal sense; and another 
that under the well-established rule (Selser v. Brock, 3 Ohio St. 302; 
Ogden v. Ogden, 4 Ohio St. 182; Bigelow v. Comegys, 5 Ohio St. 
256; Resor v. O. & M. Rd. Co., 17 Ohio St. 139; Ramsey v. Jones, 
41 Ohio St. 685) that, where one of two innocent persons must suffer 
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loss by the fraud or misconduct of a third person, he who first re- 
poses the confidence and commits the first oversight must bear the 
loss, the plaintiff is estopped by his own lack of caution to ncw de- 
mand payment of the amount of the check by the bank. The prin- 
ciple is of wide application, and is illustrated in many cases relating 
to the illegal possession of personal property by a wrongdoer fraud- 
ulently personating the real owner, and thus clothing himself with 
indicia of ownership. A number of these cases are referred to by 
counsel for defendant in error, and will be found cited in the report- 
er’s notes. 

It is important to note that the case at bar is to be distinguished 
from many in the books where the bank was sued by the payee of a 
check wrongfully paid to one personating the payee and forging his 
signature. Of such cases is that of Dodge v. Bank, 20 Ohio St. 234, 
5 Am. Rep. 648, and Id., 30 Ohio St. 1. Itis to be noted, also, that 
a clause of the opinion in the last-cited report indicates that had the 
defendant shown that the person to whom the check was delivered 
by the drawer was in fact the person whom the drawer intended to 
designate as Frederick B. Dodge, a different question would have 
been presented, and it is a fair inference, considering the entire re- 
port of the case, that, if the suit had been brought by the drawer in- 
stead of the payee, the opinion of the court upon the question of lia- 
bility might have been different. Nor do we think that the case of 
Armstrong v. Bank, 46 Ohio St. 512, 22 N. E. 866, 6 L. R. A. 625, 15 
Am. St. Rep. 655, much relied upon by plaintiff’s counsel, sustains 
their contention. The facts were essentially different; there being 
no negligence shown on the part of the drawer of the check. 

We find no error in the judgment of the circuit court affirming 
that of the common pleas, and the same will be affirmed. 

Davis, SHAUCK, Price, and Jounson, JJ., concur. DonanugE, J., not 
participating. 


NOTICE OF DISHONOR BY TELEPHONE. 


American National Bank v. National Fertilizer Company, Supreme Court of Tennessee, December, 1911. 
143 S. W. Rep. 597. 


Under the Negotiable Instruments Law notice of dishonor may be given to an 
indorser by telephone. But the party giving notice must be able to show that he 
communicated with the indorser or his agent in that behalf. It is not sufficient to 
show that he talked with a clerk in indorser's office whose name he could not give. 

The complainant insists that notice was given. This is denied 
by defendant. The treasurer of the company, Mr. E. W. Connel, 
who made the indorsement for the fertilizer company, testifies une- 
quivocally that nonotice-was received by him. Mr. Rhea, the pres- 
dent, testifies to the same effect. Mr. Le Sueur, the cashier of the 
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bank, says that he gave notice by telephone. According to section 
96 of the negotiable instrument law the notice may be ‘‘in writing 
or merely oral,” and may ‘‘in all cases be given by delivering it 
personally or through the mails.” We are of the opinion that a 
notice by telephone would fall within the meaning of this section, 
if it be clearly shown that the party to be notified was really com- 
municated with; that is, fully identified as the party at the receiv- 
ing end of the line. In this case, however, Mr. Le Sueur is not 
clear that he ever held any communication with Mr. Connel. He 
testifies that his talks were with a clerk, whose name is not given; 
that he had several conversations with this clerk, in which he left 
word for Mr. Connel, and he ¢hinks he succeeded one time in get- 
ting Mr. Connel. It is evident, however, in his testimony that he 
is not confident inthis belief, while Mr. Connel is positive that he 
did not receive notice at all. It is said in section 97 that notice 
of dishonor may be given ‘‘either to the party himself*or to his 
agent in that behalf.” We do not undertake to define the mean- 
ing of the expression, ‘‘agent in that behalf.” We are of the 
opinion, however, that notice to a clerk, under the facts stated, 
would not be sufficient; it not appearing that he had communicated 


such notice to any one connected with the management of the busi- 
ness. 


PROVING NOTICE OF DISHONOR—NOTICE BY TELE- 
PHONE. 


Mayer v. Boyle. New York Supreme Court, Appellate Term, January 5, 1912. 1382 N. Y. Supp. 729. 


Under the New York Code, where one, sued as indorser of a note, serves on the 
plaintiff an original affidavit, stating that he did not receive notice of dishonor, the 
protest is not presumptive evidence of the facts certified; and the steps necessary to 
hold the indorser must be proved by common law evidence. 


Notice of dishonor by telephone is not sufficient under the Negotiable Instru- 
ments Law. 


Action by I. Jules Mayer against E. Mortimer Boyle and others. 
From a judgment of the Municipal Court for plaintiff, defendant 
Boyle appeals. Reversed, and new trial ordered. 


Seasury, J. The defendant is sued as an indorser of a promissory 
note. Pursuant tosection 923 of the Code of Civil Procedure, the de- 
fendant served on the plaintiff an original affidavit to the effect that 
he had not received notice of the nonpayment of the note. It was 
therefore incumbent upon the plaintiff to prove by common-law evi- 
dence that the note was presented for payment and was not paid, and 
that it had been protested for nonpayment, and that due notice of 
protest and nonpayment was given tothe indorser. With this re- 
quirement the plaintiff failed tocomply. No proof that notice of pro- 
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test was given to the indorser was offered. The plaintiff's testimony 
that he told the defendant over the telephone that the note had not 
been paid was not a compliance with the negotiable instruments law. 

Judgment reversed, and new trial ordered, with costs to the ap- 
pellant to abide the event. All concur. 


STIPULATION FOR ATTORNEY’S FEES. 


Miller v. Kyle, Supreme Court of Obio, December 12, 1911. 97 N. E. Rep. 372. 


In Ohio a stipulation in a promissory note for attorney's fees, in case of default 
in payment, is void. But under a statute (secs. 8106-7, Gen. Code) such a stipula- 
tion does not destroy the negotiability of the note. 


Action by one Miller and others against one Kyle and others. 
Judgment for defendants was affirmed in the circuit court, and plain- 
tiffs bring error. Affirmed. 

The plaintiffs in error were plaintiffs in the court of common 
pleas. Their suit was upon a note and mortgage for $15,000, for 
which sum, with interest, judgment was awarded them. In both the 
note and the mortgage there was a stipulation for the payment of 
attorney fees if the maker should default in the payment of the prin- 
cipalsum. The court, though finding the default, and further find- 
ing that $550 would be a reasonable fee for the services of counsel 
for the plaintiffs toward the collection of the debt, refused to render 
judgment in any amount on account of such services. On petition 
in error the circuit court affirmed the judgment of the court of com- 
mon pleas. 

SHauck, J. (afterstating the facts asabove). Whether the courts 
below erred in adjudging that the plaintiffs were not entitled to re- 
cover the fees of their counsel on the stipulation of the maker to be 
liable therefor, if default should be made in payment of the principal 
and interest, is the only question presented by the record. 

In this stateit has been firmly established, and long and constant- 
ly maintained, that such contracts for the payment of counsel fees 
upon default in payment of a debt will not be enforced. In State, 
for the Use of the Commissioners, v. Taylor et al., 10 Ohio, 378, 
that conclusion was reached, and it was said that the enforcement 
of such contracts would result in evasions of the usury laws. The 
same conclusion was reached in Shelton et al. v. Gill et al., 11 Ohio, 
417, in Martin v. Trustees, 13 Ohio, 250, and in Leavans v. Bank, 50 
Ohio St. 591,34 N. E. 1089. Inall of these cases the contracts were 
denounced as contrary to public policy. The conclusion is well sus- 
tained by the obvious tendency of such contracts to encourage suits. 

Counsel for the plaintiffs admit the authority of these cases and 
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their effect to establish the common-law rule of this state as contrary 
to the view upon which they insist, but they assert that that rule 
has now been abrogated by sections 8106 and 8107 of the General 
Code, which were enacted as sections 3171 and 317la of an act en- 
titled ‘* An act to establish a law uniform with the laws of other states 
on negotiable instruments,” passed April 17, 1902. 95 O. L. 162. 
The former of these sections prescribes the requisites for a negotiable 
instrument, among which requisites is that the instrument ‘‘ must 
contain an unconditional promise or order to pay a sum certain in 
money.” The latter relates to therequired certainty and it provides 
that ‘‘the sum payable is a sum certain within the meaning of this 
chapter, although it is to be paid: * * (5) With costs of collection 
or an attorney’s fee in case payment shall not be made at maturity.” 
These sections will be at once recognized as a part of the negotiable 
instruments act recently enacted, with slight changes, in many states. 
Counsel for the plaintiffs assert with confidence, and no one seems 
to doubt, that the General Assembly may by legislative enactment 
change the common-law policy of the state with respect to a subject 
of the character of this. Proceeding with the contention that the 
Legislature of this state has exercised that power by enacting the 
sections referred to, they call attention to the wide diversity of de- 
cisions in the different states respecting the validity of such stipu- 
lations for the payment of attorney fees, and suggest that if there 
had been no intention to change the law of this state upon that sub- 
ject the fifth paragraph of section 8107 would have been omitted. 
A diversity of decision to which that paragraph has obvious refer- 
ence was not with respect to the validity of stipulations for the pay- 
ment of attorney fees, but whether the insertion of such a stipulation 
in an instrument destroyed its negotiable character. One writer on 
the subject of the actsays: ‘‘ Thecourts inthe various states have 
been nearly evenly divided on the question of the negotiability of 
instruments with such provisions.” Selover, pp. 59, 60. We are 
not advised that any court of this state has ever been called upon to 
determine that question. But whether, by the common law of the 
state, a stipulation for the payment of attorney fees destroyed the 
negotiable character of an instrument in which it was incorporated, 
or whether that question was undetermined, there was, in eitherscase 
animportant purpose to be accomplished by the fifth paragraph of the 
section, without assuming that it was intended to give validity to stip- 
ulations which were previously invalid. To preserve the negotiable 
character of an instrument notwithstanding the incorporation of a 
stipulation for the payment of attorney fees the language of the sec- 
tion is entirely appropriate. It contains no language indicative of 
an intention to change the rule of the common law with respect to 
the validity of the stipulation. 
It is suggested that the General Assembly must be presumed to 
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know the common lawof the state, and that every section ofa statute 
should be regarded as evincing an intention to change it. That 
would, indeed, be a novel rule of interpretation, and inthe days of the 
codifier it wouldreach results mostconfounding. Its impracticability 
as a rule of interpretation will at once appear, if an attempt be made 
to apply it to the act of which these two sectionsform a part. That 
act has been in force in this state for more than nine years, and to 
the present time our attention has been called to but one respect in 
which it changes the common law of the state upon the subject of 
negotiable instruments. Quite different from the rule suggested is 
the rule which the wisdom of generations has established: That stat- 
utes in derogation of the common law shall not by construction re- 
ceive a meaning beyond that of the terms whichthey employ. Cer- 
tainly this does not mean that such statutes are to be construed in a 
spirit of hostility, but in its application to the present case it cannot 
mean less than that the legislative act, which contains language ap- 
propriate only to saving the negotiable character of instruments 
which contain stipulations for the payment of attorney fees, should 
not be construed toimpart validity to such stipulations, notwithstand- 
ing an established rule of the common lawtothecontrary. Itseems 
to be conclusive of this subject that if, seeking uniformity upon a 
subject not suggested by the terms of the statute, we should adopt 
the view urged by counsel for the plaintiffs, the desired result would 
not be attained; for in some of the states there has been added to 
the clause which constitutes the fifth paragraph of section 8107 in 
our statute the express provision that it shall not be so construed as 
to give validity to stipulations for the payment of attorney fees. 
Judgment affirmed. 


GIFT OF SAVINGS BANK DEPOSIT. 


De Angelis v. Bank for Savings, New York Supreme Court, Appellate Term, February 8. 1912. 
133 N. Y. Supp. 470. 


Where the owner of a savings bank account is in reasonable apprehension of 
death, he may make a valid gift, causa mortis, of the deposit. 


Appeal from City Court of New York, Trial Term. 

Action by Giuseppina De Angelis against the Bank for Savings. 
Judgment dismissing the complaint,and plaintiff appeals. Reversed, 
and new trial ordered. 

Horcukiss, J. The action was brought to recover moneys depos- 
ited with the defendant by one Autilio, deceased; the plaintiff claim- 
ing that the book, representing the deposited moneys, had been given 





LEGAL DECISIONS. 339 


to her by the deceased as a donatio causa mortis. The deceased was 
a brother of the plaintiff, was about 26 years old at the time of his 
death, uamnarried, and was living with the plaintiff at the time of the 
alleged gift. The plaintiff anc twoapparently disinterested friends 
of the deceased were called as witnesses, and their testimony tended 
to show that the deceased, while ill, confined to his bed at plaintiff's 
home, and about to be taken to a hospital for treatment, delivered 
to plaintiff two savings bank books, one issued to him byan “‘ Italian 
bank,” and another, being the one issued to him by the defendant. 
At this time the deceased told the plaintiff that the moneys represen- 
ted by the book issued by the ‘‘ Italian bank” would cover the ex- 
penses of his illness and of his funeral, if he died, and the other, the 
book issued by the defendant, he gave to plaintiff for her own use, in 
case he died. In the event of his recovery, both books were to be 
returned to him. Two days later the deceased was taken to the hos. 
pital, where he remained until he died, four weeks later. The trial 
court held the above to be insufficient to go to the jury. 

In this, I think the learned court erred. While meagre, the ev- 
idence was sufficient prima facie. It is true that a mere meticulous 
fear of death, not associated with any present circumstance, reason- 
ably sufficient to arouse apprehension, will not support a gift causa 
mortis. But where there is a present iliness or other menace of such 
a nature as to reasonably cause an anticipation or apprehension in 
the mind of the donor that death may result therefrom, the requisites 
in this regard of such a gift sufficiently appear. The evidence in 
this case and the inferences reasonably to be drawn therefrom pre- 
sented a state of facts justifying a finding supporting the gift in ques- 
tion. Ridden v. Thrall, 125 N. Y. 572, 26 N. E. 627,11 L. R. A 684, 
21 Am. St. Rep. 758; Williams v. Guile, 117 N. Y. 343, 22 N. E. 1071, 
6L. R.A. 366. 

It is not improper to add that any fears entertained by the de- 
fendant, lest this case should become a precedent for enlarging the 
range of circumstances validating gifts causa mortis, are entirely 
unfounded, because the facts testified to, if believed, are well within 
the authorities sustaining such gifts If the defendant entertains 
doubt concerning the truth of the testimony, a more thorough cross- 
examination, on the new trial, than was indulged in on the previous 
trial, will doubtless disclose the truth. 

The judgment should be reversed, and a new trial ordered, with 
costs to the appellant to abide the event. All concur. 





Modern Banking and Trust Company Methods. 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER V. 
THE STRUCTURE OF A TRUST COMPANY. 


A trust company differs from a bank chiefiy in the exercise of those 
financial functions that the courts have said are not incidental to the 
business of banking. As to what these functions are and the method of 
organization to carry them out, not only trust companies in different 
states, but even those located in the same city, differ widely. In truth, 
trust companies, which are conservators of capital, do not appear in 
communities until long after banks, the creators of capital. In some 
communities they are still such novel institutions that the public has to 
be taught theiruse. This is a reason why trust company advertising, 
as a rule, is more educational in its character than that of banks. 


FIXING RESPONSIBILITY. 


A comparatively new institution, developing rapidly to meet the 
needs of the various localities in which established, it is not astonishing 
that we find some confusion in the methods of handling business, due 
more perhaps to the varying character of the business, than the princi- 
ples involyed. The purpose of a bank is very definite and certain, the 
purpose of a trust companv is so inclusive of financial transactions, that 
it must be equipped to accomplish any oneof a number of results. The 
bank has developed along lines governed chiefly by the necessity of 
dividing labor, the trust company is developing along a number of dif- 
ferent lines in such a way that there is an overlapping of responsibility. 
The secretary of a large trust company not so long ago told the writer 
that the greatest problem facing his institution was to organize so as to 
definitely fix responsibility. At the beginning a trust company organizes 
to do such business as the law of its particular state allows. A large 
force is not necessary and it takes care of such business as comes to it. 
Gradually it begins to doa little banking business, savings account busi- 
ness, bond business, safe deposit business, real estate business, and as it 
becomes established, a fiduciary business. The same men are attending 
to these different classes of business. Unlike the banker who acts as 
paying teller, receiving teller, etc., thus dividing his time on the same 
class of operations, the trust company man is dividing his attention be- 
tween entirely diferent elasses of operations; to act efficiently he should 
be a banker, bond man, real estate man, safe deposit man and a lawyer. 
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So long as the business comes in so slowly that the officer can concen- 
trate on each transaction as it arises and has plenty of time to get such 
advice as he needs, things move along fairly well; but when the volume 
of each class of business increases so that he must act upon what we 
may call his unspecialized knowledge, and chiefly on the advice of 
others,it becomes difficult to fix the responsibility either upon him or 
upon the one on whom he relies. The subordinate cannot be satis- 
factorily held because he referred the matter tothe officer, and it is self- 
evident that the officer could have over-ruled his judgment, and the 
officer cannot be properly blamed, for the very nature of the business 
discloses that unless he has an extremely rare training, he could not 
know allabout the matter. This confusion is indicated by the varying 
titles that trust company officials bear. Quite frequently you can tell 
very little from the title what the jurisdiction of a particular officer is. 
DIFFERENT WAYS IN WHICH SERVICES ARE OFFERED TO PUBLIC. 


Something of this is also seen in the different ways in which trust 
companies offer their facilities to the public. Some of them never feat- 
ure their various services in distinct departments. They present them- 
selves as a unit qualified to perform any of the various functions of a 
trust company. It is but fair, however, to say that some of the large 
companies seem to do this as a matter of policy, although internally 
they are completely divided into departments; others do this because 
they cannot present themselves in any other way. 

In order that we may show how various trust companies are organ- 
ized, a number have been selected from different sections of this country 
and the departments given in the order in which the respective com- 
panies themselves emphasize them. 

As a number of companies speak of separate departments which it 
would seem should be subdivisions of the same department and others 
itemize their duties without reference to departments, for the purpose 
of classification, small letters are used. The departments or duties 
bearing the same letter, belong in the same department. (a) indicates 
Banking, (b) Bond, (c) Trust, (d) Savings, (e) Real-Estate, (f) Safe 
Deposit, (g) Insurance. 

NEW YORK CITY. 

One large company in New York City gives its departments as fol- 
lows: Banking (a), Credit (a), Foreign (a), Bond (b), Commercial 
Paper (a), Trust (c), Organization (c), Transfer (c), Registration (c), 
and Coupon (c). It says that each of these is an efficiently organized 
department. By considering that those departments followed by the 
same small letter, perform the same class of work, it will be seen that 
they can be grouped into three different divisions: (a) Banking, (b) Bond, 
(c) Trust. 

Another large trust company in New York City says nothing about 
departments but explains its facilities as follows: Transacts a general 
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trust business, (c). Authorized legal depositary for court and trust 
funds, (c). Receives deposits subject to check, payable at sight or 
through the clearing house, (a). Pays interest on daily balances and 
certificates, (a). Sells foreign exchange and letters of credit, (a). Au- 
thorized by law to act as executor, administrator, guardian, committee, 
trustee, receiver, assignee, registrar, transfer-agent, fiscal-agent, (c). 
Trustee for railroad and other mortgages, (c). Transacts a general 
banking business, (a). 

By the small letters it will be seen that this company performs its 
functions through two departments: (c) Trust, (a) Banking. This com- 
pany emphasizes the trust or fiduciary function, while the first company 
above mentioned emphasizes the banking function. 


CHICAGO. 


A large company in Chicago gives the following departments in the 
order named. Foreign (a), Bond (b), Trust (c), Savings (d), Farm 
Loan (e), and Safe Deposit (f). This company has no commercial 
banking department, its banking business being confined to a Foreign 
Department. 

Another Chicago company advertises organized departments as fol- 
lows: Safe Deposit, (f). Savings, (d). Bonds, (b). Womens’, (x). Bank- 
ing, (a). Foreign (a), and Trust, (c).. This makes six departments, 
five of which are organized according to work, and one according to sex. 


This last department is simply for the convenience of ladies, a place 
where they can have the different departments, as it were, come to them, 
instead of having to go to the departments. It is hardly possible that 
the order given indicates the relative importance of the work done. It 
would seem they have settled on the plan of giving the sequence as de- 
termined by their building, starting with the Safe Deposit Department in 
the basement and ending with the Trust Department on the third floor. 


ST. LOUIS. 


One of the largest trust companies in St. Louis follows the plan of 
the New York City trust company mentioned above. It never as 
yet has spoken of its separate departments, but has always held itself 
out as one institution, qualified to do the character of banking business 
and fiduciary business authorized by the Missouri law, laying especial 
emphasis on its ability to act as executor, (c); administrator, (c); trustee 
under wills, (c); guardian and curator of minors, (c); guardian of per- 
sons of unsound mind, (c); and trustee under trusts of every character, 
(c). In fact, even in its internal organization the duties are not strictly 
divided, though doubtless due to the fact that its officers have grown up 
with it, and are accustomed to the overlapping methods, there is not a 
more efficient institution in the United States. Also all of the functions 
that it exercises can be classified into four departments, Trust, (c); 
Banking, (a); Savings, (d), and Safe Deposit, (f). It has neither a 
bond nor a real estate department. 
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If not the best, unquestionably one of the best and most thoroughly 
organized trust companies in the United States is also located in St. 
Louis. It has six thoroughly equipped departments, each complete 
within itself, the man at the head of each respective department being 
solely responsible for what goes on init. Even the salaries, a propor- 
tion of the rent, heat and light, and other expenses, are charged to each. 
Monthly each department turns in to the general books its me? profits. 
It ceases to be what might be called different companies and is knit to- 
gether at one end by the executive officers and at the other by the gen- 
eral books. Its assets, of course, are not proportioned among the dif- 
ferent departments. The departments are as follows: Banking, (a); 
Trust, (c); Bond, (b); Real Estate; (e); Savings, (cd); Safe Deposit, (f). 

LOS ANGELES, CALIFORNIA. 


In California, where the law has gone to the point of segregating as- 
sets to the various departments, there isa most efficient trust company 
that always speaks of itself: as a Banker (a), as Trustee (c), as Dealer 
in Bonds and Investments (b), and as Safe Depository for Valuables, 
(f). It would seem that it carefully avoids the mention of departments. 


MEMPHIS, TENNESSEE. 


A company in Memphis, Tennessee, has departments as follows: 
Banking (a), Stock and Bond (b), Real Estate (e), Title Guarantee (e), 
Insurance (g), Safe Deposit (f), Abstract (e). It does not seem to 
have a Trust Department (c). 

There is a company in Texas which on its literature gives the fol- 
lowing, and speaks of them as departments: Trustee (c), Legal Ad- 
vice (c), Collection (a), Investments (b), Time Certificates (a), Real 
Estate (e), Titles Examined (e), Appraisements (e), Abstracts (e), 
Insurance (g), Money Orders (a), Travelers’ Cheques (a), Loans (a), 
Notes (a), Executor (c), Administrator (c), Guardian (c), Court Trus- 
tee (c), Registrar (c), Fiscal Agent (c), Transfer Agent (c), Assignee 
(c), Receiver (c), Attorney in Fact (c), and Escrow Agent (c). 

The duties of these twenty-five so-called departments could easily be 
performed by five as indicated by the small letters; in fact, as this is a 
new company, it is doubtful whether there are any organized depart- 
ments and this is nothing more than a list of the duties it hopes to 
perform. 

These various trust companies in different sections of the United 
States have been mentioned, for in no way can a better idea be obtained 
of the different functions and the different ways of handling them. 

In his excellent book, ‘“Trust Companies, Their Organization, Growth 
and Management,’’ Clay Herrick, speaking of a chart which he gives, 
says ‘‘the attempt has been made to incorporate the arrangements most 
common among a number of companies examined, the type of company 
represented being that in the large cities of the Middle States.’’ The 
Departments as mentioned in this chart are: Banking (a), Trust De- 
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partment Corporations (c), Trust Departments, Estates (c), Real Es- 
tate (e), Safe Deposit (f), Bond (b). 


DEVELOPMENT INTO SIX DEPARTMENTS. 


From an examination of the foregoing it is seen that however the 
various functions are described, or the companies are organized to take 
care of them, the development in trust companies is along certain defi- 
nite lines, and a company thoroughly organized to care for all the 
functions mentioned would have the following departments: (a) Bank- 
ing, (b) Bond, (c) Trust, (d) Savings, (e) Real Estate, (f) Safe Deposit, 
(g) Insurance. Of these, Insurance seems hardly to be a proper de- 
partment for a trust company. Since the very first two or three com- 
panies formed, no company has ever written insurance, and those speak- 
ing of such a department doubtless mean that they act as agents for the 
placing of insurance. It would seem that whatever of this is to be done 
could be handled by the real estate department, or trust department. 
Eliminating Insurance, then, as a department, the fully developed and 
thoroughly organized company would have six departments, namely: 
Financial or Banking (a), Trust (c), Bond (b), Real Estate (e), Savings 
(d), and Safe Deposit (f). 

A diagram of the organization of such a company is given on page 
345. 

Unlike the diagram of a bank heretofore given, this is not merely a 
composite but is the diagram of a large trust company now existing. It 
would seem that so faras departments are concerned it has about reached 
the limit of development and that by a division of labor within the de- 
partments; it should be able to handle all business offered which it is au- 
thorized to care for. 


THE MEANING OF ‘* DEPARTMENT” IN A TRUST COMPANY. 


From an examination of this diagram it will be seen that ‘‘ Depart- 
ment’’ as used in reference to a trust company means a little more than 
when applied toa bank. Ina trust company it indicates a distinctive 
character of work, not necessarily related to the other work; in a bank 
it means that the same operations are performed by several men who 
are a development of one man. A department could be dropped from 
a trust company and the other departments not affected, but it would 
be difficult to drop any department from a bank without affecting the 
entire institution. Each department in a trust company has depart- 
ments within itself, while a bank just has departments and no further 
subdivisions. 


FEATURES COMMON TO BANKS AND TRUST COMPANIES. 
By a comparison of this diagram of atrust company with that of a 
bank, it will be seen that both have certain things in common. They 


each have stockholders, directors, and executive committee, executive 
officers, that is a chairman of the board, president, and vice-presidents. 





“i 
ogee er | agar SE 
AOE Z| QEFMATSIENT | CQEFPARTSIENT | GEFAURTTIENT 


w 
+ 
Lat) 
D 
Q 
) 
ee 
= 
a) 
= 
9 
o 
& 
2) 
5 
04 
& 
a 
Z 
< 
co) 
Z 
iy 
a 
< 
ed 
Zz 
6 
a) 
Q 
S) 
= 


GENERAL BOOKS. 
Mhere Days Work of Financia! Gapertmant 13 Posted Daily; and Larmrngs of YVatiovs Gépartrnents (ont hly. 


Pibiictty Department, tatermation Bureau. /urchasizig Department. Houseman & /ariers. Guides & Natiwner. 





346 THE BANKING LAW JOURNAL. 


The trust company is inclusive, it has a banking department which 
like a bank performs the discount and deposit functions. This bank- 
ing department is generally nothing like as well developed as a 
bank, but in general principle is the same and has within itself depart- 
ments like a bank. The secretary or treasurer, whatever the man at its 
head is called, is very like the cashier of a bank. Both the bank and 
the trust company have general books, and also certain departments 
which are cailed, as arule, by the same names and serve all other de- 
partments. The trust company begins to differ from a bank in its trust 
department. 

So far as banks and trust companies are alike they can be treated to- 
gether; for instance, what is said about directors, or paying tellers, or 
purchasing departments, applies with equal force to both institutions. 
It is asked that this be borne distinctly in mind by the reader. 

As the duties of the financial or banking department have been brief- 
ly described in the previous chapter it is unnecessary to say more about 
them here. The duties of the other departments, however, will be brief- 
ly explained. 

TRUST DEPARTMENT. 

Frequently the head of the trust department is the secretary of the 
company, but it would seem that “‘ trust officer’’ is a much better title 
because more descriptive of the position.. Both he and the assistant trust 
officers should be attorneys, or if not attorneys should be thoroughly 
familiar with legal forms, for practically all transactions in this depart- 
ment are legal in their nature. It executes all manner of trusts and 
acts under authority of the law as executor, administrator, trustee, 
guardian or curator, as registrar and transfer agent of bonds and stocks, 
as receiver and financial agent for non-residents and others. Through 
its attorneys it draws wills and in its will-vault keeps them safely. It 
acts under escrow agreements and in some states does a surety bond 
business. 

The number of employes, is, of course, dependent on the amount 
of business it has to handle, but in general the division of labor will be 
along the lines indicated in the diagram. See page 345. 


BOND DEPARTMENT. 


This department should be in charge of officers who have a thorough 
knowledge of securities, and the best of investment judgment. There 
is no better name for the head than bond officer. The department should 
be continually used for the investment of the company’s own funds 
and its services should be at the disposal of customers in the matter 
of either the purchase or the sale of investment securities. There 
are some companies that, as a matter of policy, limit their activities 
to the wholesale bond trade, selling to and through brokers, not 
making special effort to deal direct with the public, but of course exe- 
cuting such orders as the customers of the company voluntarily bring 
in. Other companies have no limit on the activities of the department 
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and allow it to work up any business, wholesale or retail, it can. It fre- 
quently is the case that bonds and coupons payable at the company’s office 
are presented to the cashier of this department, instead of being paid 
by the coupon teller in the Trust Department. This would seem to be 
the better practice, since it brings the customer whose bonds are matur- 
ing in intimate touch with the department that can help him reinvest 
his funds to mutual advantage. In addition to the cashier there should 
be a general clerk to look after the office customers and as many sales- 
men, city and traveling, as the business demands. 

REAL ESTATE DEVARTMENT. 


There are two natural divisions of this department “‘Sales and Loans’’ 
and ‘‘Rents and Leases.’’ It does a general real estate business. As 
the Bond Department investigates securities for the purpose of invest- 
ing the assets of the company, so the Real Estate Department looks 
after loans on real property. When an application is made for such a 
loan, it should send out one of its experts and make an appraisement. 
Through it the Trust Department collects the rents from such improv- 
ed real estate as it holds in trust for different estates, and looks after 
the unimproved property it must keep track of. There is no invest- 
ment for trust funds more universally approved of by courts than first 
mortgages on real property and the real estate department is of great 
service to the trust department in securing them. It holds its services 
out to the general public, lists property for sale, makes leases and takes 
care of repairs. The department should be thoroughly organized along 
the general lines as indicated in the diagram. See page 345. 


SAVINGS DEPARTMENT. 


Deposits of money are received by this department, but they are not 
subject tocheck. As made they are entered in a savings pass book, and 
cannot be withdrawn except upon presentation of the pass book accom- 
panied by a withdrawal slip signed by the depositor. Interest is paid 
on these deposits varying with institutions in different sections of the 
country, from 3% to 4% perannum. This interest, as a rule, is com- 
puted, and entered on the passbook when presented, semi-annually, and 
interest is paid oninterest. There should be some one man responsible 
for this department, and he is generally called manager. It is well to 
have both a paying teller and a receiving teller, though some institu- 
tions have only one teller who attends to both duties. There must be 


sufficient bookkeepers to make the entries demanded by the number of 


depositors. 
SAFE DEPOSIT DEPARTMENT. 


In this department are vaults which when closed are airtight and 
waterproof. The effort is to have them as secure as is possible for 
human ingenuity to devise and so strongly built that a building on fire 
and falling on them would have no effect on the contents. Boxes in 
these vaults are rented to customers at prices depending on the size of 
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the box. At the time of the rental a full description is taken of the renter 
and he is given two keys, one for use and the other to put away for 
emergency purposes. The renter cannot goto his box unless he is known 
to the vault attendants, and even should he succeed in getting there 
could not open the box as his key will not work until the attendant uses 
his “‘set key.’’ It goes without saying that no key opens the box ex- 
cept the one carried by the renter, but it is necessary to have the vault 
man have this very limited control of the box so as to be certain that 
some one has not found or stolen the keyand is usingit. Certainty and 
safety should be the motto of this department; certainty as to the iden- 
tity of the customer and safety for the contents of the box. This is 
one department where no excuses are acceptable for mistakes. There 
should be at least two men always on duty in the vault and as many at- 
tendants to take care of the little rooms where customers examine their 
boxes, called coupon rooms, as the size of the department necessitates. 
It is well to have one man whose chief duty is to see that all steel and 
brass work is kept in good condition. This department, in addition to 
renting boxes, receives storage, that is, valuable bulky packages like 
family silver, which it cares for in especially constructed vaults. To 
attend to this it should have a storage man who goes on the express 
wagon or company automobile to receive the packages at the residences 
or to deliver them. See diagram on page 345. 


FINANCIAL DEPARTMENT STORE. 


The trust company, not without reason, has been called a financial 
department store. A person may enter it and before leaving the shel- 
ter of its one roof deposit money in a commercial account subject to his 
check; if he desires to accumulate a fund, he can open a savings ac- 
count, or if he has a certain sum of money he knows he will not need 
for a specified period, he can secure an investment in a certificate of de- 
posit; if he desires to buy securities the Bond Department’s services are 
at his disposal; if he wishes to sell his home or to buy one, the real es- 
tate department can accommodate him; if he desires to create an agency 
to care for his estate while he is abroad or for any other reason, the 
Trust Department will make the necessary arrangement; it will also write 
his will if he so desires, and through its equipment relieve him of many 
of his personal worries; finally he can leave in his safe deposit box such 
deeds, leases, insurance policies and other papers and valuables as he 
wishes to be safe from the possibility of loss by burglars, fire or flood. 

In the efficiently managed trust company, each department should 
be a feeder to all the others. This can be accomplished if the various 
departments make this their object and use the necessary tact. 

It would seem that every trust company owes itself the duty to be 
thoroughly organized into departments. It may require a few more 
officers than the company not so divided, and the day-to-day cost of op- 
eration may be slightly more; but in the long run, on account of its 





MODERN BANKING AND TRUST CO. METHODS. 349 


ability to take care of business, and its effectiveness due to what may 
be called specialization, it is the more economical plan. 
DANGERS OF ORGANIZATION. 


There is one danger that must be spoken of briefly here. It is pos- 
sible that a company be so thoroughly divided into departments that 
it lacks coordination. Jealousy may develop between departments and 
they not cooperate with each other as they should. There is another 
difficulty harder to overcome. The customer thinks of the company as 
an entirety, as is natural, and not particularly that he is dealing with it 
through a department. In consequence, if he has had business with— 
say the Trust Department—for a number of years and some day comes 
to the company to open a commercial banking account, he does not like 
being asked to be identified and treated as a stranger. Some method 
should be devised by means of which the heads of each department 
should become familiar with the more important customers in every 


other department.. (To be Continued.) 


ANNUAL BANQUET OF TRUST COMPANY SECTION. 


The second annual banquet of the Trust Company Section of the American Bankers’ 
Association will be held at the Waldorf-Astoria, New York City, on the evening of 
May 9. The meeting of the Executive Council of the Section takes place May 6, 7 
and 8. F. H. Fries, president of the Trust Company Section and also president of 
the Wachovia Bank & Trust Co , Winston-Salem, N. C., has announced an Honorary 
Committee of Arrangements, among whom are the following: Otto T. Bannard, pres- 
ident New York Trust Co., New York; Alexander J. Hemphill, president Guaranty 
Trust Co., New York; Willard V. King, president Columbia Trust Co., New York; 
A. A. Jackson, vice-president Girard Trust Co., Philadelphia; Alvin W. Krech, 
president Eyuitable Trust Co., New York; John W. Platten, president U. 8. Mort 
gage & Trust Co., New York; Benjamin Strong, Jr., vice-president Bankers’ Trust 
Co., New York. 

Everything points to a large attendance. While the list of speakers has not yet 
been announced it can be safely said that they will be men of national reputation. 
No effort will be spared to make this reunion not only equal but if possible superior 
to that of last year. Those who were present at that time have not forgotten the 
‘* feast of reason and flow of soul” that made it a red letter night in the annals of 
trust company entertainments. A cordial invitation is also extended to all friends in 
other classes of banking and financial institutions to join with the trust companies on 
this occasion. 

Such gatherings not only afford an opportunity to more forcibly emphasize the 
growing importance of trust companies, but also enable those who are connected with 
such organizations in the various sections of the country to become better acquainted, 
and exchange views on subjects of mutual interest. 
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22. Construction of Lien. 

23. Lien Will be Enforced for Benefit of Bank Only. 


24. Right to Enforce Lien When Obligation Arises After 
Stockholder Has Transferred His Stock. 


25. The Bank may Waive its Stock Lien. 


26. The Effect Upon Bank’s Lien of Statute Prohibiting 
Banks from Loaning on Security of Own Stock. 


27. National Bank Can Give No Lien Upon Its Shares of 
Stock. 


20. Liens Created by By-Law (Continued).—In the last issue we 
had just opened the discussion of the creation by a bank, through the 
medium of a by-law, ot a lien upon the shares of its stock for the debts 
owing to it by the owners of the stock, and had referred to a New York 
decision in which it was held that such a lien would not bind an inno- 
cent purchaser of shares of the bank’s stock. Another recent New 
York decision of similar import is the case of Lyman v. State Bank 
of Randolph.” In this case it appeared that one Adams, a direc- 
tor in the defendant bank and owner of thirty shares of its capital stock 
was indebted to the bank. While so indebted he borrowed money 
from a Mrs. Lyman on his note and delivered the stock certificate as 
collateral. Mrs. Lyman afterwards transferred the note and certificate 
to the plaintiff, who took judgment on the note and then demanded a 
transfer of the stock to his name on the books of the bank. This the 
bank refused to do, asserting that it had a prior lien on the stock 
for the amount owed to it by Adams by virtue of the provisions 
of its articles of association. The articles provided that no stockholder 
should be permitted to transfer his stock while indebted to the bank 
without the consent of a majority of the board of directors. The stock 
certificate contained no reference to the articles of association, and the 
plaintiff had no:knowledge of the existence of the clause of the articles 
of association referred to. It was held that the certificate was freed 


40. 81 N. Y. App. Div. 367, 80 N. Y. Sup. 901; Aff'd., 179 N. Y. 577, 72 
N.E. Rep. 1145. . 
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from the lien of the bank and that the plaintiff was entitled to have the 
stock transferred to hisname. As long as the certificate remained in 
the possession of Adams it was subject to the lien of the bank. If the 
certificate were an ordinary legal obligation, such asa chattel mortgage 
or an insurance policy, its transfer would have been subjected to all 
equities and defenses existing between the original parties, and the 
bank would not have lost its lien. But a certificate of bank stock is 
not an ordinary obligation. Bank stock certificates, while not possess- 
ing all the attributes of negotiable paper, are nevertheless sufficiently 
negotiable to pass under the circumstances herein set forth free from 
the lien of the bank. 

But in New York, banks now have a lien upon their stock under a 
statute.” 

Of course where the purchaser of bank stock has actual notice of the 
bank’s lien, even though the lien exists only by virtue of a by-law, he 
takes the stock subject to the lien. It was provided upon the face of 
the certificates of stock issued by the Bank of California that they should 
be transferable only upon the books of the bank ‘‘after compliance 
with the conditions printed on its back.’’ On the back of each, certificate 
it was provided that no transfer should be made until the ‘‘payment of 
all indebtedness due the bank by the person in whose name the stock 
stands on the books of the bank.’’ A certificate representing sixty- 
seven shares had been issued toone Bowman, which he received with- 
out protesting against the provisions printed on the certificate. He 
transferred the stock to an innocent purchaser for value and, the bank 
refusing to recognize the sale, the purchaser brought suit for damages. 
At the time of the action Bowman was indebted to the bank in a sum in 
excess of thirty thousand dollars. It was heldthat the bank hada good 
lien on the stock for the amount of the debt and that the purchaser could 
recover no damages from the bank.” 


21. Notice of Statutory Lien Not Required.—When a bank has a 
lien upon its stock by virtue of a statute the lien may be enforced 
against a purchaser of the stock although he never had actual notice of 
the lien. The lien need not be provided for in the by-laws of the bank, 
nor need it be referred to in the stock certificates. Every one is pre- 
sumed to know the statutes and the fact that the lien is provided for in 
a statute is notice to all. From this it follows that the purchaser of 
stock, which is affected by a statutory lien in favor of the bank which 
issued it, is bound to ascertain whether or not his vendor is indebted to 
the bank so as to give the bank a right to exercise its lien. If he fails 
to investigate and it develops later that the vendor was indebted to the 
bank at the time of the transfer the purchaser is the loser thereby.” 

41. Sec. 51 of the Stock Corporation Law. 

42. Jennings v. Bank of California, 79 Cal. 323. 


43. Citizens’ Bank v. Kalamazoo Bank, 111 Mich. 313; Bohmer v. City Bank, 
77 Va. 445; Hammond v. Hastings, 134 U. S. 401. 
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But notice of a statutory lien may be expressly required. This is 
done under the New York statute.“ The statute reads as follows: 

“‘If a stockholder shall be indebted to the corporation, the directors 
may refuse to consent to a transfer of his stock until such indebtedness 
is paid, provided a copy of this section is. written or printed upon the 
certificate of stock.’’ Under this provision it has been held® that the 
provision need not be printed verbatim upon the stock certificates and 
that a bank stock certificate which gave the substance of the provision 
was a sufficient compliance with the statute to authorize the bank to 
transfer the certificate where original holder was indebted to the bank. 
It is to be noted that one of the judges sitting in this case wrote a dis- 
senting opinion in which he stated it to be his belief that the law requir- 
ed an exact copy of the section to be placed on the stock certificate if 
the corporation would take advantage of its provisions. Under this 
statute it was held that a bank cannot refuse to consent to a transfer of 
stock until the stockholder’s indebtedness to the bank is paid, where no 
reference to the statute is written or printed upon the certificate.“ 


22. Construction of Lien.—A provision giving a bank a lien upon its 
stock may be worded so as to make it difficult to determine just what 
was intended. Such a situation arose in a Connecticut case, Vansands 
v. Middlesex County Bank.“ The facts show that stock certificates of the 
Middlesex County Bank bore the following inscription, ‘‘ transferable at 
said bank only by him (the owner) or his attorney on surrender of this 
certificate, subject nevertheless to his indebtedness and liability at the 
bank, according to the charter and by-laws of the bank.’’ The owner of 
a particular certificate of stock was liable to the bank as acceptor of a 
draft for an amount greater than the value of his stock. While so in- 
debted he made an assignment for the benefit of his creditors and the 
trustee asked that the certificate be transferred to him as such trustee on 
the bank’s books. The bank, in discounting the draft had relied in 
part upon this stock as security for the payment of the draft. In the ac- 
tion, whichtrustee brought to compel bank to record the transfer and is- 
sue a new certificate to him,the question of the construction of the words, 
printed on the certificate and quoted above, arose. The question was 
whether it should be construed to mean that the certificate should be 
transferable *‘ according to the charter and by-laws of said bank,’’ or 
that the certificate should be sudject to the,owner’s indebtedness to the 
bank ‘‘ according tothe charter, etc.’’ Ifthe latter construction should 
be taken it would have gone hard with the bank, for neither the charter 
nor the by-laws contained any provision for a lien upon the outstanding 


44. Section 51, Stock Corporation Law. 

45. Strahmann v. Yorkville Bank, 132 N.Y. Supp. 130, 29 B. L.J., March, 1912, 
p. 225 

46. Union Bank v. United States Exchange Bank, 143 N. Y. App. Div. 128, 
127 N. Y. Supp. 661. 

47. 26 Conn. 144. 
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shares of stock in favor of the bank. The court decided that the former 
construction should apply, since the language used was grammatically 
capable of such a construction and that the words should import that the 
stock was transferable according to the charter and by-laws, subject to 
any debts owing from the holder to the bank, and not that the stock was 
subject to such liens only as should be provided for in the charter and 
by-laws. . 

23. Lien Will be Enforced for Benefit of Bank Only.—Where a bank 
is given a lien on the shares of its stock to the amount of such claims 
as it may have against the holders of the stock, the lien is to be enforc- 
ed by the bank and for the benefit of the bank only. Thus a bank may 
not notify one, who holds the notes of one of its stockholders, to discount 
his notes with the bank in order to take advantage of the bank's lien. 
The lien will not avail in such a case.® 


24. Right to Enforce Lien Where Obligation Arises After Stock- 
holder has Transferred his Stock.—It is possible for the owner of stock 
in a bank to transfer it at a time when he is not indebted to the bank 
and then borrow money from the bank before the purchaser of the stock 
gets around to have his stock registered. If the bank has a lien may it 
be enforced in such a case? Is it justified in refusing to issue a new 
certificate to the purchaser until the indebtedness of the original owner 
of the stock is cleared up? It seems that if the bank had no notice of 
the transfer at the time the debt was incurred, it may enforce its lien 
against the purchaser of the stock. 

The statutes of Kansas® provide that ‘‘no transfer of stock shall be 
valid against a bank so long as the registered holder thereof shall be liable 
as principal debtor, surety or otherwise to the bank for any debt which 
shall be due and unpaid. * * and no stock shall be transferred on the 
books of any bank without the consent of the board of directors where 
the registered holder thereof is in debt to the bank for any matured and 
unpaid obligation.’’ The plaintiff in the case of Faulkner v. Bank of 
Topeka™ brought suit to compel the defendant bank to transfer to him 
on its books certain shares of its capital stock. The registered holder 
had assigned the certificate to the plaintiff as collateral security. At the 
time of the assignment he was not indebted tothe bank. But afterward 
he became indebted to the bank in an amount equal to or greater than 
the value of the stock which he had assigned to the plaintiff. After this 
indebtedness matured, and while it remained unpaid, the plaintiff de- 
manded that the transfer be entered on the books of the bank, to which 
demand the bank refused to accede. This demand by the plaintiff was 
the first notice which the bank had of the plaintiff’s claim. The court 
held that the bank’s lien was good as against the plaintiff and that he 


48. Bank of Kentucky v. Bonnie Brothers, 102 Ky. 343, 43 8. W. Rep. 407. 
49. Laws 1897, p. 118. 


50. Kans., 94 Pac. Rep. 153, 25 B. L. J. 484. 
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could not compel the bank to transfer the stock to him. Inthe opinion 
it was said: ‘When the plaintiff became possessed of the stock, he did 
not take the steps necessary to complete his title. The title acquired 
was good only against Devlin (originalowner). It was not the full legal 
title. It was subject to the springing into existence ofa lien against it in 
favor of the bank consequent upon the conduct of the registered holder. 
To prevent a lien in favor of the bank from accruing the plaintiff should 
have made himself the registered holder. He was not innocent in the 
matter. He was charged with knowledge of the law, and the very terms 
of his certificate apprised him of the conditions upon which alone he 
could become a transferee against the bank. Having negligently await- 
ed until the circumstances had arisen under which the bank became entit- 
led to statutory privileges granted for reasons of public policy, he must 
abide the consequences.’’ 

But it is different where the bank has notice of the rights of some third 
person with respect to stock before it becomes the creditor of the register- 
ed holder of the stock. Thus it has been held that where a bank was 
given a lien upon its stock by statute, the lien was subject to the rights 
of a pledgee of the stock where the bank had notice of the pledge before 
the stockholder became indebted to it." In this case it appeared that the 
plaintiff had loaned money at different times to a stockholder in the de- 
fendant bank on the security of shares of the bank stock. One partic- 
ular certificate which was in dispute, the plaintiff exhibited to the pres- 
ident of the defendant bank for the purpose of finding out if the certifi- 
cate was regularly issued, notifying the president at the time of his rights 
as pledgee. Although the president did not communicate this inform- 
ation to the other officials of the bank, it was held that the bank was 
thereby charged with notice of the pledge so that the plaintiff's rights 
as pledgee were superior to the lien of the bank existing by virtue of 
loans made to the owner of the stock some two or three years later. 

The charter of a certain bank provided that the capital stock should 
not be sold or transferred by the original stockholder within a year from 
the date of the charter. Under a by-law of the bank the bank hada lien 
upon the stock of each stockholder for any amount which he might owe 
the bank. Within a year of the date of the charter a certain subscriber 
assigned his shares and the assignee of the stock gave notice to the bank. 
After receiving notice, and within the year the bank loaned money to 
the originalsubscriber. The assignee brought suit to recover dividends 
which had been declared on the stock. It was held that, while the as- 
signee was not entitled to a certificate in his own name for the reason 
that the transfers were not valid in law when made, yet, the assignment 
being valid in equity, and the money having been loaned after notice of 
assignment, the bank was not entitled to a lien on the stock and the as- 
signee had a right to the dividend.™ 

51. Curtice v. Crawford County Bank, 118 Fed. Rep. 390. 

52. Nesmith v. Washington Bank, 23 Mass. 324. 
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25. The Bank May Waive Its Stock Lien.—The bank is not bound 
to enforce a lien which it may have upon shares ofits stock. It may go 
ahead and collect its claim from its debtor like any other creditor and 
as if the lien had never existed. It sometimes unfortunately happens that 
a bank, having a valid lien upon a portion of its capital stock, waives the 
lien without ever having intended to surrender any of its rights in that 
regard. This the bank may do by so conducting itself as to be estopped in 
law from asserting its lien. For instance, where the purchaser of stock 
in a bank, not knowing of.any debt owing from the vendor of the stock, 
writes to the bank for information on the point, and the cashier replies 
that the vendor owes the bank no money, the bank waives the lien which 
it is given by statute and is estopped from afterwards claiming that the 
vendor was in debt to it at the time of the transfer of the stock.” 

The United States Supreme Court has passed upon this question. 
A Pennsylvania statute™ provided that ‘‘no stockholder indebted to the 
bank for a debt actually due and unpaid shall be authorized to make a 
transfer or receive a dividend until such debt is discharged.’’ <A stock- 
holder in the defendant bank, while indebted to the bank, pledged his 
200 shares of stock to the plaintiff as collateral to secure his notes, the 
plaintiff not having notice of the stockholder’s indebtedness. The notes 
falling due and remaining unpaid, the stock was sent to the defendant 
with a request that a new certificate be issued. To this the cashier of 
the defendant replied that the certificate would be forwarded later as 
‘‘ our president is not here and I have no signatures on the stock book.’’ 
The cashier undertook to sell the stock for the plaintiff and did dispose 
of 20 shares, the proceeds of which were turned over to the plaintiff. 
About a month after the plaintiff sent in his certificate the original owner 
of the stock, while still indebted to the defendant bank, failed. The 
next day the defendant notified the plaintiff that the transfer had not 
been approved and could not be approved because of the provision of 
the statute quoted abeve. The plaintiff brought this action to compel 
the defendant to issue a new certificate. It was held that, under the 
circumstances, the bank had lost its lien. While the statute prohibited 
the stockholder from transferring his stock while indebted to the bank, 
it did not forbid the bank to waive its rights. And by its conduct the 
bank had waived its lien on the stock. Had the defendant intended to 
assert its lien it should have done so when the stock was presented for 
the purpose of having a new certificate issued. If it had so acted the 
plaintiff might have had an opportunity of getting other security for its 
claim. Instead of doing this the defendant permitted the plaintiff to rest 
in the belief that its right to dispose of the stock would not be ques- 
. — County Savings Bank v. State Bank, 113 Mich. 284, 71 N. W. 

ep. 253. 
54. Cecil National Bank v. Watsontown Bank, 105 U. 8. 217, 26 L. Ed. 1039. 
55. Act Regulating Banks, approved April 10, 1850. 
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tioned, until the failure of the original owner made any other resort im- 
possible. This course of conduct by the defendant amounted to a waiver 


of its statutory lien and the plaintiff was entitled to the stock free of in- 
cumbrance. 


26. The Effect Upon Bank’s Lien of Statute Prohibiting Banks from 
Loaning on Security of Own Stock.—It is quite common for states to 
prevent by statute any bank from making any loan or discount upon 
the security of shares of its own capital stock. Nearly two-thirds of 
the states have such provisions on their statute books. The prohibition 
is generally modified by a further provision to the effect that a bank 
may take its own shares to prevent loss upon a debt previously con- 
tracted. The question up for consideration now is how can a bank ac- 
quire a lien of any sort upon its stock in the face of such a statutory 
provision. If a bank loans money to a stockholder, knowing or believ- 
ing that it can collect the claim from the stockholder by the enforce- 
ment of a lien against his stock, it is surely loaning upon the security 
of that stock, although it does not take the stock into its possession as 
it would in the case of other security. As a matter of fact if the lien, 
on which the bank is depending is one which the bank itself created by 
by-law, then it is held that the by-law is contrary to statute and lien is 
invalid. In case of Corydon Deposit Bank v. McClure it appeared that ® 
the Corydon Bank had passed a by-law that no transfer of stock should 
be made while the holder was indebted to the bank. The assignee of 
five shares of the stock applied to the bank for a new certificate, which 
the bank refused, claiming a lien by reason of a debt owing to the bank 
by the original owner of the stock. The Kentucky statutes (Russell’s 
Stat., § 2170) provide that no bank shall take as security for any loan 
or discount a lien upon any part of its capital stock. It was held that 
the by-law-was inconsistent with the statute and void. The court said: 
“It is true that the bank did not lend the money to Mary McClure 
(original owner) upon security of her stock. But, if it could by by-law 
createa lienuponthe stock of every stockholder indebted to the bank,then 
all its loans to stockholders notwithstanding the statute would be loans 
upon the security of the stock held by them in the bank; for no transfer 
of the stock could be made until the debt was paid.’’ 

There is, however, a contrary decision in Connecticut.” It was 
held in this case that, although banks are forbidden by statute to make 
any loan or discount on the pledge of their own stock, this statute would 
not prevent the bank creating in its favor a lien upon its stock for any 
indebtedness owing from the owner of the stock to the bank. Such a 
statute, it was said, must be considered as intending a case where the 
stock is directly and specifically pledged as security for the particular 
debt. 

56. 141 Ky. 481, 133 S.W.Rep. 201, 28 B. L. J. 226. 

57. Vansands v. Middlesex County Bank, 26 Conn. 144. 
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But, where the lien is given by statute, the fact that another statu- 
tory provision prohibits banks from making loans to stockholders upon 
the security of the stock which they hold does not interfere with the 
lien. The two provisions, when read together, prohibit a bank from 
loaning on the specific security of its own stock, but when it comes to 
enforcing the bank’s lien against its stock, the lien is enforced as though 
the inhibition against loaning on its own stock had never existed. 

The recent New York decision in the case of Strahmann v. York- 
ville Bank® is in point. In New York the banking law™ prohibits 
banks from loaning or discounting upon the security of the shares of 
their own capital stock. The stock corporation law™ provides that the 
directors of a corporation may refuse toconsent to the transfer of stock 
where the record owner is indebted to the corporation. It was heldthat 
section 27 of the banking law referred to security actually taken and 
held, upon which the bank obtains a lien by contract, and not to a case 
where the bank discounts paper for a stockholder without taking pos- 
session of his stock as pledgee. The court went further and said that 
the provision of the stock corporation law above referred to did not give 
or purport to give a corporation a lien upon stock belonging to one in- 
debted to the corporation, ““but merely provides that the directors may 
refuse to consent toa transfer of his stock until the indebtedness is paid.’’ 
It would seem that this very nearly approximates a lien. Similar pro- 
visions have certainly been construed as creating liens in many other 
decisions. 

27. National Bank Can Gain No Lien Upon its Shares of Stock.— 
The original act for the incorporation of national banks, passed in 1863, 
contained a provision that no shareholder should have power to sell or 
transfer his stock while indebted to the bank. In 1864this act was re- 
pealed and the new act, which then went into effect, omitted the pro- 
vision referred to. The new act, however. provided that no bank in- 
corporated under the act should make any loan or discount upon the 
security of the shares of its own capita] stock. The result is that a na- 
tional bank cannot create in its favor a lien upon the shares of its capi- 
tal stock. This conclusion was reached in Buffalo German Insurance 
Co. v. Third National Bank.® The act prohibits national banks from 
loaning money on the security of their own shares. It was held that a 
national bank was not entitled to a lien as against a bona fide purchaser 
of shares of its stock, by reason of an indebtedness of the transferror of 
the stock, although a notice on the stock certificate, based upon a by- 
law, prohibited the transfer of stock by any holder indebted to the bank, 
except by consent of the directors. 

Purchasers of national bank stock therefore stand upon a safer foot- 
ing than purchasers of stock in state banks. When the purchaser of na- 
tional bank stock goes around to get his stock transferred he will not 
be met with the claim that the bank has a prior lien upon the stock. 


58. 132 N. Y. Supp. 140, 29 B L. J. March, 1912, p. 225. 
59. Sec. 27. 
60. Sec. 51. 
61. 162 N. Y. 163, 56 N. E. Rep. 521. 
(To be Continued.) 
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CAUTION, 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question related to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


NEGLIGENCE FOR COLLECTING BANK TO SEND CHECK DIRECT 
TO DRAWEE BANK. 


Editor Banking Law Journal. PirtspurGH, Pa., February 26, 1912. 
Dear Srr:—I will thank you very much if you kindly give me whatever in- 
formation you can regarding the matter of the banks of the country sending transit 
items direct to the bank upon which items may be drawn. It is my impression that 
the courts have held banks liable for having sent items direct to bank upon which 
item was drawn, in case of failure of that bank. I wish very much to get all the 
information and data upon the subject that I can, and would like you to cite specific 
cases if possible. Yours truly, ASSISTANT CASHIER. 


Answer:—It is a general rule that a collecting bank must not trans- 
mit the paper directly to the drawee bank. The reason, as stated in 
Minneapolis Sash & Door Co. v. Metropolitan Bank, 76 Minn. 136, 78 
N. W. 980, is that ‘‘ no party on whom rests the obligation to pay upon 
presentation can be deemed a suitable agent, in contemplation of law, 
to enforce, on behalf of another, a claim against itself.’’ 

In a Colorado decision it was said: ‘‘ Even if we can conceive of 
such an anomaly as one bank acting as the agent of another to make a 
collection against itself, it must be apparent that the selection of such 
an agent is not sanctioned by business-like prudence and discretion. 
How can the debtor be the proper agent of the creditor in the very mat- 
ter of collecting the debt? Ifthe debtor is embarrassed, there is tempta- 
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tion to delay: if wanting in integrity,there is the opportunity to destroy 
and deny the evidence of the indebtedness.’’ German National Bank 
of Denver v. Burns, 12 Colo. 539, 21 Pac. Rep. 714. 

It has been held that, if a bank receiving paper for collection, pay- 
able at a distant place, sends it by mail to the payor for collection, it is 
guilty of negligence, though the payor is the only bank in the place and 
though it is customary thus to send paper for collection. American 
Exchange National Bank v. Metropolitan National Bank, 71 Mo. App. 
451. 

As to the effect of custom upon the question it may be said that the 
great weight of authority in the United States is to the effect that no 
custom among banks of sending paper direct to the drawee will justify 
a bank in adopting that mears of collection. Pennsylvania is one of the 
states which has decisions supporting this proposition. 

Merchants’ National Benk v. Goodman, 109 Pa. St. 422, 2 Atl. Rep. 
687, is a decision to the effect that the collecting bank which sends a 
check directly to the drawee by mail is liable in case the draft which is 
received in return proves uncollectible, when the check would have been 
paid if duly sent for presentment atthe counter. Thecourtsaid: “We 
think the principle may be settled as a true one, as the plaintiffs’ counsel 
have presented it, that no firm, bank, corporation, or individual can be 
deemed a suitable agent, in contemplation of law, to enforce in behalf 
of another, a claim against itself.’’ 

The same doctrine is recognized as sound in the case of Hazlett v. 
Commercial Nat. Bank, 132 Pa.118. Butinthat case it was found that 
with due diligence loss would have been avoided notwithstanding the 
sending of the check by mail to the drawee, and that the owner of the 
check had ratified the act by asking to have the check held for a few 
days. For another Pennsylvania decision see Harvey v.Girard National 
Bank, 119 Pa. 212; also Wagner v. Crook, 167 Pa. St. 259, 31 Atl. Rep. 
576. 

Other decisions, in which the doctrine that a collecting bank is neg- 
ligent in sending paper direct to the drawee has been upheld, are: Jef- 
ferson County Sav. Bank v. Hendrix, 147 Ala. 670, 39 So. Rep. 295; 
Carson, etc. Co. v. Fincher, 129 Mich. 688, 89 N. W. Rep. 570; West- 
ern etc. Co. v. Sadilek, 50 Neb. 105, 69 N. W. Rep. 765 ; Givan v. Bank 
of Alexandria, Tenn.,52S.W. Rep. 923; Pinkney v. Kanawha Valley 
Bank, W. Va., 69 S. E. Rep. 1012; Winchester Milling Co. vy. Bank of 
Winchester, Tenn., 111S. W. Rep. 248; Bank of Rocky Mount v. Floyd, 
142 N. C. 187, 55 S. E. Rep. 95; Anderson v. Rodgers, 53 Kan. 542, 
27 L.R A. 248; First Nat. Bank v. Fourth Nat. Bank, 56 Fed. Rep. 
967 ; First Nat Bank v. First Nat. Bank, Fed. Cas. No. 4, 810; Drovers 
Nat. Bank. v. Anglo-Amer. etc. Co., 18 Ill. App. 191, 117 Il. 100, 
7 N. E. Rep. 601; First Nat. Bank v. City Nat. Bank, 12 Tex. Civ. 
App. 318, 34S. W. Rep. 458; First Nat. Bank v. Citizens Sav. Bank, 
Mich., 82 N. W. Rep. 66; First Nat. Bank v. Citizens Sav. Bank, 123 





360 THE BANKING LAW JOURNAL. 


Mich. 336, 82 N. W. Rep. 66, and First Nat. Bank v. Bank of Whittier, 
221 Ill. 319, 77 N. E. Rep. 563. 

A bank will not be charged with negligence in sending a check di- 
rect toa drawee bank where the loss complained of is the result of some 
other cause. For instance, where the refusal to pay a check was due 
to the fact that the drawer had stopped payment on it, a collecting bank 
could not be held liable merely because it had sent the check direct to 
the drawee bank instead of selecting an independent agent to make de- 
mand for payment. Plover Sav. Bank v. Moodie, 135 Iowa 685, 110 
N. W. Rep. 29. Referring to the decisions in which it is held that it is 
negligent for a collecting bank to send paper direct to the bank on which 
it is drawn, the court said: ‘‘We have no doubt of the correctness of 
the precedents referred to, and we shall not hesitate to follow them in a 
proper case. The substance of the rule in these cases is that where the 
holder of a check or bill upon a distant bank places it in the hands of 
another bank for collection, and the latter sends the check direct to the 
hands of the bank which is under the duty of paying it, and thereby the 
claim is lost, the bank receiving it for collection will be held chargeable 
with negligence. In each of the cited cases and in all others of the class 
which have come under our observation, the drawee bank to which the 
paper has been sent for collection and remittance has closed its doors after 
receiving it and without remitting the amount due, or by some other 
act of negligence or fraud, occasioned a loss to the reai party in interest 
which would not have occurred or might possibly have been avoided had 
presentation and demand of payment been duly made by the collecting 
bank or by some suitable agent selected by it for that purpose. No 
such circumstances appear in this case. So far as appears from the 
record, the drawee bank was and is perfectly solvent, the drawer had 
funds on deposit sufficient to pay the checks and the only reason why 
they were not honored-was the notice received from the drawer to stop 
payment. The bank acted promptly, protested the checks at once, and 
gave due notice thereof to the payee and the several indorsers. The 
parties stand precisely in the same position which they would have oc- 
cupied had some third person presented the checks over the bank's coun- 
ter, and been met with the same refusal to pay.’’ A case of similar im- 
port is Citizens Bank v. First Nat. Bank, 135 Iowa, 605, 113 N. W. Rep. 
48. On this point see also First Nat. Bank of Corsicana v. City Nat. 
Bank of Dallas, 12 Tex. Civ. App. 318, 34S. W. Rep. 458. 

But in Missouri and Minnesota it has been held that the fact that the 
paper would probably have met the same fate if sent to a third person 
for collection is immaterial. American etc. Bank v. Metropolitan Nat. 
Bank, 71 Mo. App. 451; Minneapolis etc. Co. v. Metropolitan Bank, 
76 Minn. 136, 78 N. W. Rep. 980. 

In conclusion it may be said that there is no doubt that under the 
Pennsylvania decisions, a bank which mails a check, which it holds for 


~ 
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collection, direct to the bank upon which it is drawn, is negligent and 
liable where the drawee bank fails after receiving the check and before 
remitting. 


WHEN CERTIFICATE OF DEPOSIT OUTLAWED. 


Editor Banking Law Journal. .Monrog, Wis., March 18, 1912. 
Dear Str:—Please give me your opinion when a certificate of deposit issued by 
a state or savings bank in Iowa outlaws against the holder. I have in mind a certi- 
ficate that was lost; and the banker made the statement that after five years they 
would issue a duplicate without a bond of indemnity. 
Your opinion in this matter will be greatly appreciated. Yours truly, 
J. H. Durst, Cashier. 


Answer:—Under the decision in the case of Elliott v. Capital City 
State Bank (Iowa, 1905), the statute of limitations does not begin to run 
against a certificate of deposit until a demand is made on the bank by 
which the certificate is issued. This decision is reported in 1L.R. A., 
N. S., 1130. The action was brought on a certificate, payable ** on re- 
turn of this certificate properly indorsed.’’ It was held that a demand 
was necessary to start the statute of limitations running against the cer- 
tificate. An answer to a similar question can be found in 28 B. L. J. 
(November, 1911), page 955. 

Therefore, in Iowa, a bank is not entirely safe in issuing a duplicate 
certificate, where the original is lost, without securing indemnity of some 
sort. However, the bank would not be liable to one presenting the orig- 
inal, if it bore a forged indorsement, but, if the bank should negligently 
pay in such a case, it could not hold the depositor. If the depositor in- 
dorsed the original certificate and it subsequently came to the hands of 
a holder in due course it would probably be held that the bona fide holder 
would be entitled to recover against the bank. 

A bank should certainly not issue a duplicate without obtaining from 
the depositor an affidavit that he never indorsed the original and never au- 
thorized any one to indorse it in his behalf. Ifthe bank issues a duplicate 
upon obtaining such an affidavit the thing it must then guard against is its 
own carelessness in paying the original upon presentment. If the cer- 
tificate of deposit is in form payable to bearer the bank should insist 
upon being protected before issuing a duplicate. This opinion is based 
upon the assumption that the certificate in question is negotiable in form. 


PAYMENT OF CHECK WITH FORGED INDORSEMENT. 


Editor Banking Law Journal. Kirrannine, Pa., January 10th., 1912. 
Dear Str:—We enclose the following question which we would thank you to 
answer: 
The First National Bank of Kittanning, Pa., has a foreign department managed 
by a foreigner. John Smith presents himself at foreign department and wishes to 
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buy a foreign draft for $500 payable in Berlin, Germany. January 2, 1911, man- 
ager secures cashier’s check from cashier and sends to Peterson & Co. of New York 
City, and gets their draft on London payable to John Doe who is the party John 
Smith wishes to receive the draft. Peterson & Co. send draft as requested but in the 
mean time manager for First National resigned and opened up a private bank, and 
this draft was received by former manager of First National; this party takes this 
draft to Pittsburgh, Pa., forges ‘the name of John Doe, endorses it himself and 
has James Lewis endorse same, and he next takes draft to Tenth National Bank of 
Pittsburg and receives the money on same. The Tenth National send to their cor- 
respondent in London and receive credit for same. After considerable time Mr. 
John Doe, of Berlin, Germany, proves without question that he did not get the money 
and that his name appearing on back of draft was a forgery. The forger is in jail, 
worth nothing, James Lewis the other endorser is a bankrupt. Who is the proper 
party for the First National Bank to sue for recovery ? 
Yours truly, H. 8S. Gates, Secr’y and Treas. 


Answer.—It would seem from the facts stated that there is a good 
cause of action against the Tenth National Bank of Pittsburg. In People 
v. Bank of North America, 75 N. Y. 547, one Phelps was a clerk in 
the State Treasurer’s office. Without authority he indorsed a number 
of drafts, payable to the order of the Treasurer, and obtained the cash 
on them through the defendant bank. It was held that the defendant 
bank was liable in conversion. Other similar decisions are Schmidt v. 
Garfield Nat. Bank, 64 Hun (N. Y.) 298, off’d.. 138 N. Y. 631; Robin- 
son v. Chemical Nat. Bank, 86 N. Y. 404; Citizens National Bank v. 
Importers’ & Trader's Bank, 119 N. Y. 195. 

A decision which indicates that an action might be brought against 
the drawer of the draft is Garthwaite v. Bank of Tulare, 134 Cal. 237, 
66 Pac. Rep. 326. In that case one Lovejoy purchased from the defend- 
ant bank a draft for $750 on the Pacific Bank of San Francisco, payable 
to a party named Smith. Lovejoy mailed the draft to Smith, but it 
never reached him, and it was subsequently paid by the Pacific Bank 
on a forged indorsement of Smith’s name. The action was brought by 
Lovejoy’s assignee. It was held that the plaintiff could recover. 


NOTE MADE ON SUNDAY OR LEGAL HOLIDAY. 


Editor Banking Law Journal. Oconto Wis., Feb. 12, 1912. 
Dear Str: —Kindly state to us whether in your opinion, a renewal note dated 

either upon a Sunday or other legal holidays is entirely bona fide and legal, and 

oblige, Very truly yours, Cuas. A. Best, Cashier. 


Answer: —Apart from statute a note, dated or made on Sunday is 
valid, but most of the states have statutes on the subject. In 37 Cyc., 
page 563, it is said: ‘‘ Under the statutes of most jurisdictions a prom- 
issory note executed on Sunday is void as between the parties. To this 
proposition is cited the Wisconsin case of Hill v. Sherwood, 3 Wis. 343. 


- 
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Decisions are also cited from the following states: Alabama, Arkansas, 
Connecticut, Georgia, Indiana, Iowa, Maine, Massachusetts, Michigan, 
Minnesota, Mississippi, New Hampshire, Oklahoma, Pennsylvania and 
Vermont. 

It depends upon the wording of the statute. If the statute expressly 
prohibits the making of contracts on Sunday, or provides that no person 
shall do any work, labor or business on Sunday, then the fact that a note 
is made on Sunday is a defense as between the immediate parties. But 
the defense does not generally extend to bona fide holders in due course, 
unless they have notice from the date written on the note, or from some 
other source, that the instrument was executed on Sunday. Clark on 
Contracts, p. 286. 

Where the instrument is not delivered until a later day, the fact that 
it was written and signed on a Sunday does not invalidate itin any way, 
for the instrument does not spring into existence until the time of its de- 
livery. 

The same is true of a note dated on a legal holiday, other than Sun- 
day. It depends entirely upon the wording of the statute in the juris- 
diction in which the question comes up. The same distinction between 
the dating and delivery of the note applies. It is the delivery which 
counts. While a note is presumed to have been delivered on the day of 
its date, it may be shown that such was not the case. 

The fact that the instrument in question is a renewal note does not 
alter the matter. A renewal is a new contract and the same rules apply 
which would apply to the original making of the instrument. 

The safe rule to follow is to see to it that notes, or other contracts, 
are executed on regular business days. The defense of Sunday or legal 
holiday is one that is frequently interposed and one which raises puzz]l- 
ing questions of law. It can be avoided, and should be. 


AFFIDAVIT NOT NECESSARY IN OPENING JOINT ACCOUNT. 


Editor Banking Law Journal. SyracusE, N. Y., March 30, 1912. 
Dear Str:—Referring to the article on Joint Accounts in your last issue (page 

271), I would like to ascertain whether it is necessary to have such an «affidavit on 

accounts opened prior to 1907 ? Yours truly, SUBSCRIBER. 


Answer:—lIt is not necessary to make an affidavit of joint ownership 
of an account opened prior to 1907, in order to entitle the survivor tc 
the deposit. The affidavit would not under any circumstances establish 
absolutely the existence of joint tenancy in a two-name deposit; but 
it might be useful as evidence indicating an intent to create a joint 
tenancy. 





MR. A. J. FRAME’S DIAGNOSIS OF THE MONETARY 
COMMISSION BILL. 


‘| "HE following excerpts from Mr. Frame’s address to the Business Men’s Club of 

Memphis, Tenn., under the above title will prove of special interest. 

After praising our national banking system, except as to the currency features, 
and giving briefly the story of Senator Aldrich’s first draft of a plan al a National 
Reserve Association, Mr. Frame said: 

As this presentation did not stay perfect long, Senator Aldrich submitted an 
amended tentative plan, just before the American Bankers’ Association met in New 
Orleans in November. Without waiting for the bankers to calmly and deliberately 
digest the subject, as has been the custom for ten years past, under ring control the 
steam roller worked overtime and an ‘‘ex parte” miscarriage of justice occurred. A 
bombardment of attorneys for the prosecution with no one invited to defend the case 
took place. Another ‘‘ unqualified ” endorsement of the new plan passed with only 
one ‘‘No,” even if others for divers reasons failed to vote at all. I simply cite 
these facts, not to air them in public, but to show to Congress the undignified and 
unfair methods pursued by the powers that be in the great American Bankers’ As- 
sociation. 

I again reassert that if the American Bankers’ Association is to preserve its use- 
fulness, it will overturn ring control, and make an open forum for fair discussion by 
both sides to any controversy and let the majority rule. 

His objections to the bill are catalogued as follows: 

(1) Arrogant supervision of stockholders; 

(2) Rediscounts and guarantees through the local associations; 
(3) Acceptance privileges to all national banks; 

(4) Unnecessary branches; 

(5) Reserves of the National Reserve Association ; 

(6) Easy currency inflation methods. 

As to the first, he fears that the National Association’s examinations of banks 
are to supersede the present sytem, so that there will be created an institution to 
‘¢ arrogantly boss the independent banks of the country.” 

As to the second, he contends that it will be an expensive and useless appen- 
dage; the directors of each local association, of which there may be 200, will have to 
have offices, meet frequently to act on guarantees of paper; the rediscounting can be 
arranged for much better in an other manner. He also points out that the losses are 
to be saddled on the conservative banks; and that the latter would rarely ask for 
guarantees. 

The third feature—acceptances—is discussed as follows: 

That word ‘‘acceptance” has, I fear, misled many to think it has a miraculous 
power to oil the wheels of commerce. Let us see. A accepts a draft drawn by B, 
and C discounts it. That is an acceptance. Again, B gives a note, A endorses it 
and C discounts it. That isaloan. The liability of A and B is exactly alike. An- 
swer ‘* Tweedledum and Tweedledee.” 

As to giving all national banks the right to accept customer’s time drafts on them 
—even with security—I firmly believe that this is a dangerous proposition. That is 
brokerage and not legitimate banking. It would lead to bubble blowing. 

Any thought that the live, legitimate paper, whether secured by bills of lading 
or not, etc., is not now promptly cared for under norma! conditions, and will not be 
under abnormal, if we have a National Reserve Bank, is too remote for argument. 
Consequently the sophistical preachments that we can create a discount market by 





A. J. FRAME’S DIAGNOSIS OF THE MONETARY COMMISSION BILL. 365 


manufacturing additional liquid paper with which to employ idle funds,to any thought- 
ful mind seems amazing. I assert, additional legitimate liquid paper can only come 
from our enlarged trade and commerce; therefore, let us ponder these pertinent ques- 
tions. 

Pointing to the fact that the loans of the banks now exceed the capital eight-fold 
he continues: 

With a monumental pyramid of credit expansion; with opportunities for redis- 
counts by banks generally through their reserve correspondents not abridged in the 
least; with enlarged opportunities to rediscount at the National Reserve Bank, as here- 
tofore noted; if conservatism is to be our watchword, how can we cunsent to allow 
national banks generally to loan to their limit of assets; then rediscount as heretofore 
noted; then loan their credit, by accepting customer’s drafts on them, even if secured 
on the rubbery expression of ‘*commercial paper;” then permit those customers to 
peddle such paper at their pleasure? The very banks that ought not to do it would 
be the very ones to go to the limit. ; 

These methods simply pyramid credit on credit and such extremes are entirely 
unnecessary and indefensible. All economic history teems with warnings against 
over-expansion of credit. We must not, therefore, forget, it is relief in the day of 
trouble we seek, and not further expansion of credit in normal times. 

The creation of numerous branches is the fourth objection. He says: 


It does not seem to be a proper function of the National Reserve Association to 
take part of the cash reserves of the stockholder banks of the country, and then through 
its branches with that cash to enter into competition for loans with those same stock- 
holders. I do not care to be accessory to my own hanging. It is not its mission to 
rediscount to any large extent for banks in normal periods, as that would simply spell 
monopoly, would empty the cash reservoir against the day of trouble, and would be 
a colossal undertaking in this vast country. Large profits are not its aim. Its true 
mission is to hold our reserve, to allay distress in the day of pressure, and none other. 
Banks that in normal times cannot stand practically on their own resources are like 
pampered weaklings—useless as nation-builders. * * I stand for the preservation of 
the independent banking system of the United States, which has done wonders in up- 
building the nation, and I also stand against monopolistic branches in any form. As 
the United States sub treasuries are not abolished, permit them to retain sufficient 
cash on hand to cover probable cash transfers, as is now done for banks. When this 
is done the last argument for branches is gone. 

The only possible excuse might be for one in San Francisco, because of the great 
distance, but to my mind that even is not necessary, as the filtration of assistance 
through correspondent banks works automatically as long as all know ielief can be 
had. Hoarding will then cease. 


On the point of reserves and note-issues, he objects strenuously to anything but 
gold as a reserve for the notes of the Reserve Association; he warns against the pos- 
sible inflation thus: 

We have outstanding: 

Legal tender notes 346 million dollars 
Legal tender silver (not counting subsidiary)....................550 million dollars 
National bank notes 700 million dollars 
making the vast sum total of... .1,596 million dollars of ‘+ inferior currencies,” 
which sum—deducting the 150 millions of gold behind the legal tender notes—ex- 
ceeds the uncovered currency of all European banks combined. If so, how can we 
ignore monetary science and still further inflate our currency by eliminating the 700 
millions of National bank notes—which all admit is excessive—and substitute there- 
for, as provided in the ‘* bill” now before us: 
National Reserve Bank notes untaxed 900 million dollars 
National Reserve Bank notes taxed but 14 per cent 300 million dollars 
Additional National Reserve Bank notes taxed 5 per cent practically without 
limit ? 
and follows it with this criticism: 

As the original presentation by Chairman Aldrich contained provisions for taxing 

issues in excess of Nationai bank notes now outstanding (to wit: 700 millions and not 
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1,200 millions, plus, as now proposed), at rates running from 3 to 6 per cent to avoid 
further inflation and its concomitant evils, I feel confident that if the Monetary Com- 
mission had been untrammeled by the inflation committee of the American Bankers’ 
Association, which advocates unsecured acceptances, also unlimited, untaxed currency 
issues, the country would have a scientific solution of our troubles, with a minimum 
of objectionable features. 

The idea that untaxed currency without some force to drive it home when not 
needed will automatically expand and contract with our needs, has no warrant in ex- 
perience. If it were so, why do not our expanding national bank notes contract 
when not needed? That word ‘* profit’ spells the whole answer. 

I reassert that currency issues—not practically covered by gold—issued in the 
day of stress, must be penalized by an adequate tax so that it will only come out to 
relieve distress, and will at once retire when stress is over, to the end that inflation 
and over-expansion of credit may be avoided. The whole world has practically con- 
ceded it. This is the crux of the whole problem. 


He concludes: 


Therefore, give us a National Reserve Bank that will be our servant and not our 
dictator; that will hold our reserves and not dissipate them in competition for loans 
with present reserve correspondents, to the end that aid may be vouchsafed us under 
undue pressure; that in emergencies can expand currency issues, and thus prevent 
cash suspensions by banks, with their train of resulting evils, but with a high tax on 
extra currency issues to force retirement as soon as troubles cease. Give us a bank 
that under no circumstances will undermine our independent banking system, or serve 
to inflate either currency or credit. To quote an eminent authority: ‘* We certainly 
cannot cure defects by opening numerous doors to additional dangers.” But I am 
optimistic enough to believe that our statesmen, by eliminating objections raised, can 
obtain through a National Reserve Bank sufficient penalized flexibility of currency as 
a safety valve to our whole banking system, that will prevent cash suspensions by 
banks, as the only needed link to perfect ourchain. If this cannot be accomplished, 
then limit national bank note issues to amounts now outstanding. For emergencies, 
perfect the Aldrich-Vreeland Act as the next best thing, which now is sufficiently 
effective to accomplish this great end without the evils herewith enumerated. 

These arguments are well worth careful consideration by all who want to see 
the reform of our monetary system accomplished upon sound and lasting lines. 


CUBA CHAPTER A. I. B. 
INTERESTING ADDRESS ON THE BANK OF FRANCE. 


The JourNAL is again indebted to W. H. Morales, vice-president of Cuba Chap- 
ter, American Institute of Banking and also secretary of the National Bank of Cuba, 
for the copy of an address recently delivered before the Chapter by Dr. Orestes 
Ferrara, President of the Cuban House of Representatives. The subject was the 
Bank of France which, according to the Doctor, is the most complete and famous 
banking organization of the present age. 

In his opening remarks, Dr. Ferrara explained that while in the National Uni- 
versity, where he has lectured almost daily for six years, his task is greatly facilitated 
by addressing men of a uniform degree of training, he doubted not that his remarks 
would merit the attention of the Chapter, because of their bearing on the vital ques- 
tion of Cuban currency, which after ten years of national existence, continues in a 
crude and transitory state, and must some day be resolved on a definite national basis. 

The speaker then commenced with the organization of the Bank of France, in 
1800, when Bonaparte was First Consul of France, with a capital of 30,000,000 
francs, referring briefly toits right to issue circulating notes a monopoly of which 
was given in 1803, its establishment of branches and ultimate recognition as a gov- 
ernment institution and many other matters familiar to the student of banking. 

In pissing, it may be stated, that the history of the Bank of France and other Euro- 
pean banks has been exhaustively treated in the Journat, which is only one of the 
many features that renders it_so valuable not only to bankers but any one wishing to 
be reliably informed on financial topics. 














THE BILL PROPOSING STATE BANK NOTES. 


T the request of subscribers we publish the following text of the bill introduced 
in Congress to authorize state banks to issue notes, to which reference was 
made editorially in last month’s JOURNAL. We invite an expression of views of our 
subscribers on the merits of the plan. 
A BILL 


TO PROVIDE FOR AND REGULATE THE ISSUE OF CIRCULATING NOTES BY BANKS 
AND BANKING ASSOCIATIONS OF DEPOSIT AND DISCOUNT ORGANIZED 
AND DOING BUSINESS UNDER GENERAL INCORPORATION ACTS OF ANY 
STATE OR TERRITORY IN THE UNITED STATES. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the term ‘‘bank” in this Act shall include 
banks and banking associations of deposit and discount, now or hereafter organized 
and doing business under general incorporation acts of any State or Territory in the 
United States. 

Sec. 2. That section thirty-four hundred and twelve of the Revised Statutes of 
the United States, and sections nineteen and twenty of chapter thirty six of an Act 
entitled ‘‘ An Act to amend existing customs and internal-revenue laws, and for 
other purposes,” approved February eight, eighteen hundred and seventy-five, shall 
not be deemed to include as subject to the tax therein specified the circulating notes 
of any bank issued pursuant to this act. 

SEC. 3. That after the passage of this Act any such bank may deliver and trans- 
fer to the Treasurer of the United States, in trust for such bank, stocks or bonds of 
any State in the United States that has not within the ten years previeus to such de- 
livery defaulted in the payment of any part of either principal or interest of any debt 
authorized by the legislature of such State to be contracted, or stocks or bonds of any 
city or county the total indebtedness of which does not exceed ten per centum of the 
valuation of its taxable property, and the enumeration of whose inhabitants by a 
United States census shall exceed fifty thousand, in the United States, issued pursu- 
ant to the law of the State in which such city is located, and thereupon the bank 
making such delivery and transfer shall be entitled to receive from the Comptroller 
of the Currency circulating notes of different denominations in blank, registered and 
countersigned in the manner hereinafter provided; but the amount of such notes re- 
ceived by any bank shall not exceedeighty per centum of the current market value 
of the stocks or bonds so delivered, nor shall it exeeed the par value thereof. At no 
time shall the total of such notes issued to such bank exceed seventy per centum of 
the capital stock of such bank actually paid in cash. The circulating notes so receiv- 
ed shall bea first lien on the assets of such bank. 

SEC. 4. Thata written or printed memorandum shall be made on each bond or 
stock so transferred, stating that such bonds or stocks are transferred and held in 
trust pursuant to the third section of this Act; which memorandum shall be assign- 
ed by a proper officer of the bank making the transfer. A receipt shall be given to 
the bank by the Treasurer of the United States, or his subordinate delegated for that 
purpose, stating that such bonds or stocks are held in trust for such bank as security 
for the redemption of its circulating notes issued pursuant to this Act. No transfer 
or delivery shall be deemed a compliance with the provisions of this Act unless such 
bonds or stocks are countersigned and approved in writing by the Comptroller of 
the Currency as a proper and sufficient deposit in accordance with this Act. 

Sec. 5. That whenever the indebtedness of any body politic specified in the 
third section of this Act, and the bonds or stocks of which have been deposited in 
trust in accordance therewith, shall exceed ten per centum of the assessed value of 
thetaxable real estate in said body politic, or whenever the market value of the bonds 
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or stocks deposited by any bank depreciate to such extent that the total amount of 
circulating notes of the bank depositing such securities may exceed eighty per centum 
of the current market value of such securities, the Comptroller of the Currency may 
notify the bank having such depreciating securities on deposit to substitute other 
and better securities of the character named in the third section of this Act, or may, 
in his discretion, and after ten days’ notice to the bank, dispose of such depreciating 
securities at public sale and apply the proceeds to the redemption of the notes of such 
bank, to the end and extent that the amount of the notes of such bank then outstand- 
ing may not exceed eighty per centum of the current value of the securities remain- 
ing on deposit, rendering the surplus of such proceeds, after deducting the expenses 
of the sale, if any, tothe bank and taking a sufficient receipt therefor. 

Sec. 6. That whenever the corporate existence of any bank issuing notes pur- 
suant to this Act approaches expiration, or when such bank shall decide to go into 
liquidation, or shall decide to retire its notes, it shall be the duty of the board of 
directors to cause notice of th s fact to be certified under the seal of the corporation, 
by its president and cashier, to the Comptroller of the Currency; and publication of 
such notice shall be made for a period of two months in a newspaper published in the 
county or city in which such bank is located, andin a newspaper published in the city 
of New York, to be designated by the Comptroller of the Currency, or when no news- 
paper is published in the county in which the bank is located, then in a newspaper 
published in the county or city nearest thereto. Such notice shall state clearly that 
the bank is about to close, or is in the process of closing its affairs, or it is about to 
retire its notes, and it must also contain a notice to the holders of its circulating notes 
of their payment. 

SEc. 7. That within six months from the date of the vote to go into liquidation 
or to redeem its notes, or six months before the legal expiration of the corporate ¢x- 
istence of such bank, it shall deposit with Treasurer of the United States lawful 
money of the United States sufficient to redeem all its outstanding circulation. The 
Treasurer shall execute duplicate receipts for the moneysso deposited, and shall de- 
liver one to the Comptroller ofthe Currency and one to the bank making the deposit. 

Sec. 8. That when a sufficient deposit of money to redeem the outstanding 
notes of such bank shall have been made pursuant to this Act the bonds and stocks 
assigned by such bank tothe Treasury of the United States in the manner provided 
by the fourth section of this Act shall be reassigned by the Treasury to such bank, 
and thereupon the bank and its stockholders shall be discharged from liability on its 
notes and they shall be redeemed at the Treasury of the United States; but if such 
bank shall fail to de> 2sit within thirty days after the expiration of the time specified 
in the seventh section of this Act sufficient money to redeem the securities deposited 
the Comptroller of the Currency shall sell such securities in the manner provided in 
the fifth section of this Act, and after providing for the redemption of the notes of 
such bank shall pay over the surplus to such bank or its representatives. Worn-out 
or mutilated circulating notes issued in accordance with the provisions of this Act 
shall be receivedand replaced by the Comptroller of the Currency as provided in sec- 
tion fifty one hundred and eighty-four of the Revised Statutes of the United States, 
as provided by the Act of Congress of June twenty-third, eighteen hundred and sev- 
enty-four. Notes so redeemed or replaced shall be disposed of in manner provided 
by such section fifty-one hundred and eighty-four, as modified. 

Sec. 9 That whenever any bank having circulating notes outstanding pursuant 
to this Act shall fail to redeemits notes upon demand at its counting room or desig- 
nated place of redemption, the holders of such dishonored notes may cause the same 
to be protested in the manner provided by section fifty-two hundred and twenty-six 
of the Revised Statutes 6f the United States, and the Comptroller of the Currency 
on receiving notice that any bank has failed to redeem its notes as herein prescribed 
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shall proceed in the manner following: He shall appoint a special agent, of whose 
appointment immediate notice shall be given to the defaulting bank, who shall forth- 
with ascertain whether such bank has refused to pay its circulating notes on demand 
in lawful money, and shall report his conclusions to the Comptroller of the Currency, 
whereupon the Comptroller of the Currency, if satisfied that such bank has refused 
to pay its notes, shall, within thirty days after receiving substantial evidence of such 
default, sell securities held in trust for such bank at public sale, and apply the pro- 
ceeds, after deducting the expenses of the sale, to the redemption of the notes of 
such defaulting bank. The Comptroller of the Currency shall then proceed as pro- 
vided in sections fifty-two hundred and thirty-four, fifty-two hundred and thirty-five 
and fifty-two hundred and thirty-six of the Revised Statutes of the United States, as 
modified by the Acts of Congress of June thirtieth, eighteen hundred and seventy-six 
and August third, eighteen hundred and ninety-two. 

SEC. 10. That whenever default shall be made in the payment ofthe circulat- 
ing notes issued by any bank of deposit and discount pursuant to this Act the stock- 
holders thereof shall be individually responsible, equally and ratably, forthe payment 
of such circulating notes, but no stockholder shall be liable for such payment to an 
amount exceeding the par value of the respective shares of stock held by him in said 
bank at the time of such default. No person holding stock therein as executor, ad- 
ministrator, trustee, receiver, guardian, or committee shall be personally liable, as a 
stockholder in said bank, for the payment of such circulating notes, but the estate 
and funds in the hands of such executor, administrator, trustee, receiver, guardian, 
or committee shall be liable in like manner and to the same extent asthe testator or 
intestate or the ward of person interested ir such trust funds would have been, if liv- 
ing, competent to act and hold the stock in his own name; and the person pledging 
such stock shall be deemed a stockholder and liable under this section. 

Sec. 11. That whenever any bank against which proceedings have been insti- 
tuted for any alleged legal default in the payment of its circulating notes denies having 
made such default, it may, at any time within ten days after receipt of notice of the 
appointment of a special agent as provided for in the ninth section of this Act, apply 
to the nearest circuit, district, or Territorial court of the United States for an order 
to enjoin further proceedings in the premises; and such court, after citing the comp- 
troller to show cause why further proceedings should not be enjoined, and after the 
decision of the court or verdict of a jury that such bank has not refused to redeem 
its circulating notes when legally presented, shall make an order enjoining the comp- 
troller and any agent acting under his appointment from all further proceedings on 
account of such legal default. 

SEC. 12, That the Comptroller of the Currency, with the approval of the Sec- 
retary of the Treasury, may appoint as often as he deems necessary, but not less 
than once in each year, a suitable person or persons to examine the affairs of any bank 
issuing circulating notes pursuant to this Act, who may examine on oath its officers 
and agents, and shall make a full and detailed report of the conditions of such bank 
to the comptroller; and the expenses of such examination and the fees of such per- 
sons shall be paid in the manner provided for in section fifty-two hundred and forty 
of the Revised Statutes of the United States, as modified by the Act of Congress of 
February nineteenth, eighteen hundred and seventy five. 

SEC. 13. That the fees for protesting a circulating note of any such bank shall be 
paid to the person securing the protest, and such bank shall be liable therefor; but 
no part of the bonds or stocks deposited by such bank pursuant to this Act shall be 
applied to the payment of such fees. 

Sec. 14. That all transfers of the notes, bonds, bills of exchange, and other evi- 
dences of debt owing to such bank, or of deposits to its credit; all assignments of 
mortgages, or of judgments or decrees in its favor; all deposits of money, bullion, 
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or other valuable things for its use or for the use of any of its shareholders or credi- 
tors ; and all payments of money made after the commission of any act of insolvency 
or in contemplation thereof, with the intent to prevent the application of its assets 
in the manner prescribed in this Act, shall be null and void. 

SEC. 15. That every bank issuing circulating notes under this Act shall pay 
the Treasurer of the United States, in the months of January and July in each 
year, a duty of one-half of one per centum each half year upon the average amount 
of its notes in circulation; and each bank shall report tothe Treasurer of the United 
States and shall be subject to the penalties and may receive back excessive duties in 
the manner and to the extent now provided by sections fifty-two hundred and fifteen, 
fifty-two hundred and sixteen, fifty-two hundred and seventeen, and fifty-two hun- 
dred and eighteen of the Revised Statutes of the United States. 

Sec. 16. That each bank issuing circulating notes pursuant to the provisions 
of this Act shall report to the Comptroller of the Currency and shall be subject to the 
penalties in the manner and to the extent now provided in sections fifty-two hundred 
and eleven, fifty-two hundred and twelve, and fifty-two hundred and thirteen of the 
Revised Statutes of the United States, 

SEC. 17. That no bank issuing circulating notes pursuant to this Act shall, 
directly or indirectly, pledge or hypothecate any of its circulating notes for the pu:- 
pose of procuring money to be used in its banking operations or otherwise; nor shall 
such bank use its circulating notes in any manner or form to pay for or to increase 
its capital stock, and no dividend shall be declared or paid except out of it$ net pro- 
fits; nor shall such bank, or any director, officer, or shareholder thereof, during the 
time of corporate existence, withdraw or suffer to be withdrawn, in dividends or 
otherwise, any part of its capital; but this section shall not be deemed to impair or 
affect any right to reduce the capital stock of such bank under the laws of the State 
or Territory in which such bank was organized and operates. 

SEc. 18. That each bank issuing notes pursuant to this Act shall be subject to 
the restrictions on and prohibitions against certain uses of circulating notes contain- 
ed in sections fifty-two hundred and six and fifty-two hundred and seven of the Re- 
vised Statutes of the United States; and the offenses mentioned and the penalties 
prescribed in section fifty-two hundred and nine of said Revised Statutes of the 
United States shall be applicable to such bank andits officers, directors, managers, 
clerks, or agents of such bank, and any person coming within the classes therein 
enumerated; and any other restriction, prohibition, offence, or penalty prescribed by 
the laws of the State or Territory in which such bank was organized and operates 
shall be concurrent herewith, but a conviction or acquittal under this section ard the 
sections of the Revised Statutes herein enumerated shall bar any further|prosecution 
for the offense,and aconviction or acquittal under the laws of the State or Territory in 
which such bank was organized and operates shail bar further prosecution for the 
offense. 

SEC. 19. That each bank issuing circulating notes under the provisions of this 
Act shall, on the second day of January in each year, pay the Treasurer of the United 
States, in lawful money of the Uuited States, one-half of one per centum on the 
amount of thepaid-in capital stock of the said bank for the purpose hereinafter named. 

SEC. 20. That each bank shall continue the payments prescribed in the nine- 
teenth section of this Act until it has paid in an amount equal to two percentum of 
the paid-in capital stock; and the moneys thus paid in shall be termed “the safety 
fund,” for the payment of circulating notes issued pursuant to this Act. 

SEC. 21. That the safety fund shall be held in trust by the Treasurer of the 
United States for the payment and redemption of circulating notes issued pursuant 
to this Act by any bank that has defaulted in the payment of its notes; but this fund 
shall not be applicable to such redemption until the proceeds derived from the sale 
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of the bonds and stocks deposited pursuant to the third section of this Act have been 
exhausted. Any payment out of the safety fund for redemption of such notes shall 
create a first lien on the assets of the bank that has defaulted in payment of its notes. 

SEC. 22. That the safety fund shall be the property of the bank by which the same 
shall be paid in proportion to the amount which each of such banks shall! have contri- 
buted thereto; but the Comptroller of the Currency shall have power, from time to 
time, to invest the same and all moneys belonging thereto in the securities named in 
the third section of this Act; and whenever it shall become necessary for the purpose 
of meeting any charges on the said safety fund to sell any stocks or bonds in which 
said safety fund or any part thereof may have been invested, the Comptroller of the 
Currency shall have power to make such sale. The income arising from said fund 
shall annually be paid by the Comptroller of the Currency to the several banks by 
which the said fund shall be created, in proportion to the amount which each of said 
banks shall have contributed thereto; but no bank shall be entitled to any part of said 
income after it shall be dissolved or become insolvent or its charter shall expire. 

SEC. 23. That whenever the safety fund becomes impaired by payments made 
pursuant to the nineteenth section of this Act, or otherwise, so that it amounts to 
less than two per centum of the paid-in capital stock of each bank issuing circu- 
lating notes pursuant to this Act, then each bank shall resume and continue the 
payment of money prescribed in the nineteenth section of this Act until the safety 
fund shall again equal in amount two per centum of the paid-in ~~ stock of 
each bank issuing circulating notes pursuant to this Act. 

SEC. 24. That whenever any bank issuing notes pursuant to this Act shall 
be in process of closing its affairs, the Comptroller of the Currency, upon applica- 
tion of such bank, shall certify to the Treasurer of the United States the fact that 
such bank has deposited sufficient money to redeem its notes as provided for in 
section seven of this Act, and if such is the fact, the safety fund’s moneys which 
have been paid in by such bank, and the proportionate share of such bank in the 
income derived from such fund, shall be repaid to such bank. 

SEC. 25. That the Treasurer of the United States shall deliver to each bank 
depositing bonds or stock pursuant to this Act a power of attorney to receive inter- 
est and dividends thereon, and such bank may apply the same to the use of said 
bank: Provided, however, That such bank has not defaulted in the payment of 
any of its circulating notes, and that the Comptroller of the Currency certifies that 
the principal of said bonds or stocks are sufficient security for its outstanding notes. 

Sec. 26. That the Comptroller of the Currency shall exhibit a detailed report 
of the condition of the said safety fund in his annual report to Congress, made 
pursuant to section three hundred and thirty-three of the Revised Statutes of the 
United States. 

SEC. 27. That in order to provide suitable notes for circulation pursuant to 
this Act, the Comptroller of the Currency shall, under the direction of the Secretary - 
of the Treasury, cause suitable plates and dies to be engraved ih the best shape to 
guard against counterfeiting and fraudulent alterations, and there shall be printed 
therefrom and numbered such quantity of circulating notes,in blank, of the denomi- 
nations of one, two, three, five, ten, twenty,fifty, one hundred, five hundred, and one 
thousand dollars, severally, as shall be in accord with the provisions of this Act. 
Such notes shal! express upon their face that they are secured by a pledge of State 
and municipal bonds or stocks deposited with the Treasurer of the United States, 
and shail bear a written or engraved signature of the Treasurer and Register of the 
Treasury; and they shall also bear upon their faces the promise of the bank issuing 
the same to pay on demand, without interest, which promise shall be attested by 
the president and cashier; and said notes shall also bear such devices and such 
other statements as the Secretary of the Treasury shall prescribe. 
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RESERVE AGENTS APPROVED IN MARCH. 


The following banks were approved as Reserve Agents in March: 

Irving National Exchange Bank, New York, for First Nat. Bank, Owego, N. Y.; 
First Nat. Bank, Red Bank, N. J.; Second Nat. Bank, Cortland, N. Y.; State Nat. 
Bank, Mattoon, Ill; Peoples Nat. Bank, Duncannon, Pa.; Wisconsin Nat. Bank, 
Milwaukee, Wis.; First Nat. Bank, Fort Bragg, Cali.; Belleville Nat. Bank, Belleville, 
Pa.; First Nat. Bank, Joliet, Ill.; Greenpoint Nat. Bank, Brooklyn, N. Y.; First Nat. 
Bank, Greencastle, Pa.; Farmers’ Nat. Bank, Quarryville, Pa. 

Chatham & Phenix National Bank, New York, for National Bank of Westfield, 
N. J.; Central National Bank, Richmond, Va.; Virginia Nat. Bank, Danville, Va.; 
Atlantic Nat. Bank, Jacksonville, Fla.; First Nat. Bank, Roselle, N. J.; National 
Bank of Western Pennsylvania, Pittsburgh, Pa.; First Nat. Bank, Perth Amboy, N. 
J.; Peoples Nat. Bank, Winston-Salem, N. C. 

Fourth National Bank, New York, for First Nat. Bank, Sanger, Tex ; National 
Bank of Commerce, Lincoln, Neb.; Second Nat. Bank, Somerville, N. J.; First Nat. 
Bank, Hoboken, N. J. 

National Park Bank, New York, for Dominion Nat. Bank, Bristol, Va.; First 
Nat. Bank, Alexandria, Va. 

Chase National Bank, New York, for Idaho Nat. Bank, Boise, Idaho; Farmers 
Nat. Bank, Hutchinson, Minn.; South Texas Commercial Nat. Bank, Houston, Tex. 

Hanover National Bank, New York, for First Nat. Bank, East Rochester, N. Y.; 
Groos Nat. Bank, San Antonio, Tex.; Commercial Nat. Bank, El Paso, Tex.; City 
Nat. Bank, Nocoma, Tex.; First Nat. Bank, Jasper, Fla; Clark Nat. Bank, Ciark, 
W. Va.; Corn Exchange Nat. Bank, Omaha, Neb. 

Liberty National Bank, New York, for First Nat. Bank of Idaho, Boise, Idaho. 

Merchants National Bank, New York, for American National Bank, Benton 
Harbor, Mich.; Wisconsin Nat. Bank, Milwaukee, Wis; United States Nat. Bank, 
Los Angeles, Cali.; Continental Nat. Bank, Indianapolis, Ind. 

Coal & Iron National Bank, New York, for Wisconsin Nat. Bank, Milwaukee, 
Wis. ’ 

Mechanics & Metals National Bank, New York, for Wisconsin Nat. Bank, Mil- 
waukee, Wis.; First Nat. Bank, Kiowa, Okla.; First Nat. Bank, Teague, Tex.; First 
Nat. Bank, Cleveland, Okla.; Commercial Nat. Bank, Muskogee, Okla.; Commercial 
Nat. Bank, Uvalde, Tex.; Greensboro Nat. Bank, Greensboro, Ga.; First Nat. Bank, 
Mexia, Tex.; Citizens Nat. Bank, Edmond, Okla.; First Nat. Bank, Watonga, Okia.; 
Farmers & Merchants’ Nat. Bank, Redondo, Cali.; Third Nat. Bank, Atlanta, Ga. 

National Nassau Bank, New York, for Wisconsin Nat Bank, Milwaukee, Wis. 

American Exchange National Bank, New York, for South Texas Commercial 
Nat. Bank, Houston, Tex.; First Nat Bank, Galveston, Tex. 

Seaboard National Bank, New York, for South Texas Commercial Nat. Bank, 
Houston, Tex.; Union Nat. Bank, Monroe, La. 

Bank of New York, N. B A., New York, for First Nat. Bank, Albany, N. Y. 

Continental & Commercial National Bank, Chicago, for State Nat. Bank, Mat- 
toon, Ill.; South Texas Commercial Nat. Bank, Houston, Tex.; Heard Nat. Bank, 
Jacksonville, Fla.; First Nat. Bank, Bemidji, Minn. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Jonesboro, Ark.; 
First Nat. Bank, Dalhart, Tex.; Barnett Nat. Bank, Jacksonville, Fla; First Nat. 
Bank, Du Quoin, IIl.; First Nat. Bank, Joliet, Ill. 

National City Bank, Chicago, for Farmers & Merchants Nat. Bank, Boonville, 
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Ind.; State Nat. Bank, Mattoon, Ill., American Nat. Bank, Pensacola, Fla.; South 
Texas Commercial Nat. Bank, Houston, Tex.; Union Nat. Bank, Monroe, La.; First 
Nat. Bank, Bemidji, Minn. 

National Bank of the Republic, Chicago, for First Nat. Bank, Corydon, Iowa; 
South Texas Commercial Nat. Bank, Houston, Tex.; Streator Nat. Bank, Streator, 
Ill. 

Corn Exchange National Bank, Chicago, for Dominion Nat. Bank, Bristol, Va.; 
South Texas Commercial Nat. Bank, Houston, Tex.; First Nat. Bank, of Alger 
County, Munising, Mich.; Groos Nat. Bank, San Antonio, Tex. 

Girard National Bank, Philadelphia, for National Bank of Westfield, Westfield, 
N. J.; First Nat. Bank, Havre de Grace, Md.; Boardwalk Nat. Bank, Atlantic City, 
N. J.; First Nat. Bank, East Newark, N. J.; Montgomery Nat. Bank, Norristown, 
Pa.; National Bank of Delaware, Wilmington, Del.; Vineland Nat. Bank, Vineland, 
N. J.; Second Nat. Bank, Erie, Pa.; Union Nat. Bank, Minersville, Pa.; Citizens 
Nat. Bank, Windber, Pa.; Mc Dowell Nat. Bank, Sharon, Pa.; Pulaski Nat. Bank, 
Pulaski, Va.; Farmers Nat. Bank, Leechburg, Pa.; Mechanics Nat. Bank, Millville, 
N. J.; Lewisburg Nat. Bank, Lewisburg, Pa.; First Nat. Bank, Shreveport, La.; Na- 
tional City Bank, Memphis, Tenn.; First Nat. Bank, Marietta, Pa.; Merchants & 
Farmers Nat. Bink, Charlotte, N.C.; Honesdale Nat. Bank, Honesdale, Pa.; Citizens 
Nat. Bank, Chattanooga, Tenn.; First Nat. Bank, Forest City, Pa.; National Bank 
of Petersburg, Petersburg, Va.; First Nat. Bank, Fulton, N. Y.; New Farley Nat. 
Bank, Montgomery, Ala.; Unaka Nat. Bank, Johnson City, Tenn. 

Pailadelphia National Bank, Philadelphia, for Peoples Nat. Bank, Orlando, Fla.,; 
First Nat. Bank, Jessup, Pa; Whitinsville Nat. Bank, Whitinsville, Mass. 

Corn Exchange National Bank, Philadelphia, for Farmers Nat. Bank, Athens, 
Pa. 

Fourth Street National Bank, Philadelphia, for New Knox Nat. Bank, Mount 
Vernon, Ohio. 

Taird National Bank, St. Louis,for South Texas Commercial Nat.Bank, Houston, 
Tex.; Holston Nat. Bank, Knoxville, Tenn.; First Nat. Bank, Du Quoin, Ill. 

First National Bank, Cleveland, for State Nat. Bank, Mattoon, III. 

Mellon National Bank, Pittsburgh, for Palmetto Nat. Bank, Columbia, S. C.,; 
First Nat. Bank, Miami, Fla.; Merchants & Farmers Nat. Bank, Charlotte, N. C. 


RAILWAY EARNINGS. 


The March ‘‘ Railway Earnings Section” of the Commercial and Financial 
Chronicle is at hand, and in many respects is the best ever issued. It isin an entirely 
new and improved form, the figures being printed in larger type and the returns of 
the different roads given in such a way that they are shown with more distinctness 
and prominence. It gives the earnings and expenses of all railroads in the United 
States in a form not only readable but easily understood. For over forty-five years 
the Chronicle has made a specialty of weekly and monthly reports of railroad earn- 
ings and its work along those lines is everywhere accepted as reliable. The 
present publication is not only a continuation of this work in its improved form, 
but also is an aid to the Inter-State Commerce Commission in its field publicity. It 
certainly is of great value to all who are interested in the earnings and operations of 
railroads in this country. 
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NEW BUILDING OF THE BANKERS TRUST COMPANY. 





TRUST COMPANY MERGERS. 


ANOTHER IMPORTANT MERGER. 


The absorption of the Manhattan Trust Co. by the Bankers Trust Co. on March 
25, so closely following the taking over of the Mercantile Trust Co. by the same 
company created no little stir in Wall Street circles as well as in the financial world. 
While it has been known for some time by those on the ‘‘ inside,” that this merger 
was contemplated, it nevertheless created some curiosity on the street, wondering 
what company next would be taken in. While the Bankers, with its new additions, 
is second in the country in point of deposits and resources, it has the largest capital, 
as that figure was increased to $10,000,000, when the last merger took effect. 

At the close of business on the day of the merger with the Manhattan, the 
deposits were over $170,000,000, the surplus $10,000,000 and the undivided prcfits 
about $5,000,000, thus making the total resources approximately on that date 
$195,000,000. 

The new building of the Bankers Trust Co. was originally designed to house 
both that company and the Manhattan, and the main entrance to the Bankers was 
to be on Nassau Street, while the entrance to the Manhattan was to have been on 
Wall Street. Now the main entrance has been changed to Wall Street. The 
building is nearing completion and it is the highest banking building in the world 
and one of the most imposing structures ever built. A view of it accompanies this 
sketch. 


A full description of the building and its great vaults and appointments 


will appear in the JouRNAL soon after it is all complete. 

The officers of the Bankers Trust Company are: E. C. Converse, president; 
Benj. Strong, Jr., William C. Poillon, D. E. Pomeroy, W. N. Duane, F. I. Kent, 
Harold B. Thorne, F. N. B. Close, vice-presidents; Geo. G. Thomson, secretary, 
and George W. Benton, treasurer. 


MERGER OF THE EQUITABLE TRUST COMPANY AND TRUST 
- COMPANY OF AMERICA. 


The successful consolidation of the Equitable Trust Co. and The Trust Co. of 
America in New York, or it might be said the merging of the latter into the Equit- 
able, was one of the most noteworthy events that has occurred recently in local finan- 
cial circles. It is a remarkable fact that the transfer of deposits and securities ren- 
dered necessary by the merger, was made so easily as to cause not even the slightest 
ripple on the financial sea; and also the further fact that the change was effected 
without the loss of a dollar in deposits; but on the contrary, a late statement of 
the combined institutions shows a substantial increase in deposits and resources. 

On December 21, 1911, the Equitable reported aggregate deposits of $40,- 
348,695, and the Trust Co. of America, $25,563,427. The merger of the two 
companies was formally ratified by the stockholders on February 24, and on February 
26, the Equitable moved into its new quarters (formerly occupied by the Trust 
Co. of America) at 37 Wall Street. On March 5, a statement was published 
showing combined deposits of $78,953,776 or $13,000,000 more than both com- 
panies held before the combination. The statement of the Equitable in response, 
to the bank superintendent’s call of March 21, follows: Capital, $3,000,000; 
surplus and profits, $10,528,520; deposits, $82,436,875. Under resources: Loans 
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investments and real estate, $74,078,052; cash, due from banks and trust companies, 
etc., $24,756,323; total resources, $98,840,581. These figures which canny their 
own comment show an increase in deposits and resources of $16,524,753, a condition 
reflecting the greatest credit upon Alvin W. Krech, the presidert, and his efficient 
corps of associates. 

The official staff, at present, is as follows: Alvin W. Krech, president; Fred- 
erick W. Fulle, Heman Dowd and Lyman Rhoades, vice-presidents; H. M. Walker, 
treasurer; Richard R. Hunter, secretary; H. J. Cook, Carleton Bunce and Geo. M. 
Stoll, asst. treasurers; Joseph N. Babcock, William J. Eck, Lawrence Slade and 
Duncan P. Squire, assistant secretaries; Roland P. Jackson, trust cfticer. 

The Equitable Trust Company has branches at 618 5th Ave. and 222 Broadway, 
New York City, besides an office in London and Paris. 


BOOK NOTICES. 


PRATT'’s HAND BOOK FOR BANK DIRECTORS AND OFFICERS. 

A neat and handy volume of 69 pages with the above title has reached us from 
the publishers, A. S. Pratt and Sons, Washington, D. C., who have for a quarter of 
a century or more, acted as attorneys and representatives of banksin that city, particu- 
larly national banks, which have more or less formal business to be looked after. 

The volume contains a digest, with pertinent citations to decisions, of the law 
and practice governing the action of directors and officers of banks, under both na- 
tional statutes and those of states. We have seen no book which covers the subject 
more completely in the form of a manual, divested of technical terms of the legal 
fraternity; and its usefulness is enhanced by a satisfactory index. The liability of 
directors and officers is clearly and comprehensively covered. 

As an example of the thoroughness of the work the compiler of the volume directs 
attention to the fact that, although the National Bank Act prescribes an oath of office 
for directors, it does not specify that this oath must be taken before an officer duly 
authorized to administer it; which he regards a serious defect. In practice, no 
doubt, it becomes negligible; but it is an interesting commentary on the phraseology 
of the Act. The manual will unquestionably prove very useful to bank officials. 


THE RAND-MCNALLY BANKERS’ DIRECTORY. 

The January edition of the original ‘‘ bankers’ blue book,” which has been pub- 
lished for over forty years, is received. The present edition contains many valuable 
features. Among them are the following: The 1910 census of each banking town ; 
records of consolidations and banks that have failed or gone out of business up 
to February 25; one hundred new and up-to-date maps, making it valuable as an 
atlas; the American Bankers’ Association transit number (printed directly under the 
name of each bank) of every bank in the United States, and the only bankers’ publica- 
tion that can give numbers of all new banks up to time of publication, because this 
directory gives the numbers under the authority of the American Bankers’ Associa- 
tion; and also a map of the United States in colors showing division of states accord- 
ing to the Numerical System of the American Bankers’ Association, with the prefix 
number of each state and each reserve city shown. This is the first time such a 
map has appeared in any publication. 

Besides, it contains a vast fund of other valuable information needed daily by 
bankers, lawyers, and business men. 

Published by Rand-McNally & Co., Chicago. 
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INVESTMENT ITEMS. 


BONDS FOR SAVINGS AND 
TRUST FUNDS. 

The April circular letter of the well-known 
banking house of N. W. Halsey & Co., of 49 
Wall Street, New York, offers some very choice 
Municipal, Railroad and Public Utility bonds. 
Among them are Municipal bonds as follows: 
Buffalo, N. Y. registered 4}¢% bonds price to 
yield about 4.02¢; Rome, N. Y. 4}¢ registered, 
refunding water bonds, price to yield about 
4.10¢; Orange, N. J. 444% funding bonds price 
to yield about 4.15%. Railroad bonds: Atchi- 
son, Topeka & Santa Fe Railway Co. 4¢ ad- 
justment mortgage bonds price to yield about 
4.35%; Seaboard Air Line Railway Co. 4¢ re- 
funding mortgage bonds price to yield about 
4.95%; New York Central Lines Equipment 
Trust 44s of 1912 price to yield about 4.40¢ 
and Chesapeake & Ohio Railway 4} secured 
gold notes price to yield 4.75%. Public Utility 
bonds: Commonwealth Electric Co of Chicago, 
first 5s, price to yield about 4.82¢, and Pacific 
Gas & Electric Co. General & Refunding 54 
bonds, price to yield about 5.50¢, besides a 
large list of bonds of all classes desirable for 
permanent investment. All bonds suitable for 
savings bank and trust funds investment in the 
States of New York, New Jersey, Massachusetts 
and Connecticut are specially designated. N. 
W. Halsey & Co. will be pleased, on applica- 
tion, to furnish special circulars or any infor- 
mation desired describing in full the invest- 
ments offered by them. As the financial con- 
ditions indicate that prices for high grade 
bonds and securities will probably continue up- 
ward for some time to come, savings banks, 
trust companies and those seeking permanent 
investment should write this firm for their No. 
69 price list. 


LEGAL 


The news from Washington indicates that 
Congress is going to approve the recommenda- 
tion of the Inter State Commerce Commission 
to undertake a valuation of railroad properties. 
This will have a marked effect, not only on 
investment values, but upon the borrowing 
power of railroad companies. 


In this connection a notable resolution 


adopted by the New York Chamber of Com- 
merce admonishes Congress and the Inter State 
Commerce Commission to go slow in re-adjust- 
ing freight rates, so as not to unduly cut down 
the earning powers of railways, since it is quite 
clear that the companies will have to be in the 
market for loans, possibly to the extent of 
$8,500,000,000 in the course of the next five 
years. This is a big sum and it means much 
both to borrowers and investors, that such large 
needs are to be met. 


That the electric railway part of the public 
service corporations is providing a very stable 
investment field, is evidenced by a special 
article in the New York Financial Chrontcle, 
which makes a specialty of compiling returns 
from these companies. The gross earnings 
now figure up $455,000,000 against $300,- 
000,000 in 1905; the net earnings run to 
$186,000,000 against only $126,000,000 in 
1906. This shows a large and steady increase, 
which is encouraging to the investors, even 
though some of the properties are highly capi- 
talized. An average increase of $12,000,000 a 
year in net profits takes care of a very large 
interest charge and dividend outlay. 


The bond market of the New York Stock 
Exchange continues to show fair . activity, 
the sales to date this year totaling $248,- 
000,000, against $241,000,000 for the corre- 
sponding period last year and also in 1910. 
The sales ‘‘over the counter” must have been 
fully as encouraging, judging by the amount 
of new issues brought out and their reported 
placement. The tendency to the 5 per cent. 
rate for bonds is very decided and will soon be 
the definitely prevalent one. 


The issue of small bonds was discussed in 
these pages some time ago. It is interesting to 
note that the market offers about 40 issues of 
bonds and certificate of the $100 denomina- 
tion for small investors. Of these 14 are good 
railway issues, and a number of trolley line 
bonds; the rest are industrials, excepting one, 
the Imperial Chinese Government loan, which 
is a 5 per cent. issue, due in 1951, and ranking 
now at about 95 in the market. This latter is 
an attractive investment, since its stability is 
not to be in any degree affected by the revolu- 
tion in the Empire. 
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THE CREDIT MEN’S INTEREST IN MONETARY REFORM. 


This is the title of an article which appeared in the February issue of ‘* The Phil- 
adelphia Creditmen ” styled its ‘‘ Currency Number.” The author of the article is 
John C. Frankland, president of Philadelphia Chapter, A. I. B., and also assistant 
cashier of the Franklin National Bank. It is a forceful and timely exposition of the 
subject which is being generally discussed in financial circles. Following is Mr. 
Frankland’s comment: 


After four years of careful study and research the National Monetary Commission 
has had prepared and presented to Congress a bill which is designed to correct the 
faults of the system under which banking operations are now conducted in this country. 
The commission, of which Ex-Senator Nelson W. Aldrich of Rhode Island is chairman, 
made, probably, the most exhaustive study of banking and monetary conditions ever 
undertaken up to this time, here or elsewhere. The calibre of the members, the time 
consumed, the countries visited and the unquestionable sincerity of purpose would 
seem to warrant the assumption that the bill now before Congress, as a result of that 
work, is as nearly perfect as men can make it. 

With full knowledge of the timidity of Congress, when dealing with financial 
legislation, and well aware also of the lack of information and understanding on the 
part of the general public, business men have organized a movement under the name 
of the National Citizens’ League, to conduct a campaign of education in the interest 
of the bill. On the other hand, those who profess to see danger in some of the pro- 
visions of the proposed measure are organizing to put in force a movement designated 
to prevent passage of the measure in its present form. 


Under these conditions nothing could be more fitting than that men who deal in 
credits should secure a copy of the bill and make a critical and personal analysis of 
its features. 


Those favoring the Aldrich plan are confident that, if it is adopted, no such con- 
ditions as those of 1907 could possibly recur. Business depressions will undoubtedly 
come again, as they do in European countries, where large central banks now operate, 
but the panics which often attend a sudden and widespread demand for currency will, 
they say, be unknown, or at least mitigated or softened. If it is known that solvent 
banks can convert good assets into currency through a central association, there cannot 
follow such acrushing demand as the reserve centers felt in 1907; nor can there follow 
the practical suspension of currency payments such as resulted in that year, when 
reserves were made unvailable to the banks which owned them. The distress and 
losses and inconveniences of that year are so fixed in the minds of those who were 
charged with the responsibility of steering a bank or a business through those diffi- 
culties that any relief will certainly be welcome. 

The opposition party is confident that the whole affair is a scheme to place con- 
trol of credit in the hands of a few powerful financial men. The purpose, they 
say, is to force large borrowers to treat with these few men or their agents on their 
terms or else be denied credit through the usual] channels. Anyone who has heard 
Mr, Vreeland explain this plan and answer any possible objections that can be raised 
against it seldom remains in doubt regarding the uselessness of fears of the kind 
mentioned. As he points out, interest rates are to be uniform the country over, 
control by any number of men, few or many, will be impossible, loans based on 
stocks and bonds are not to be permitted; the basis of the Association’s business 
and the security of its currency issues are to be found in paper arising from the 
transactions of solvent business concerns backed by the guarantee of solvent banks 
and by associations of strong financial institutions. 

Space does not allow of even an outline of the plan. It is permitted only to 
point out the diversity of present opinion regarding the Aldrich bill, and it is sug- 
gested with some little earnestness that every man, interested in credits should at 
once inform himself as fully as possible on a subject which is likely to affect so 
vitally the business he is every day engaged in. 
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CHARLES E. SPRACUE. 


Charles Ezra Sprague, president of the Union Dime Savings Bank, of New 
York City, died, after a brief illness, on March 21,in the seventieth year of his age. 

Mr. Sprague was born in the village of Nassau, N. Y. His early education was 
obtained in the public school of the locality. Being of a studious temperament he 
became fitted for and eventually entered Union College, at Schenectady, from which 
he graduated, receiving a bachelor’s degree, and subsequently a master’s degree 
and, in 1893, a doctor’s degree. When the civil war broke out he enlisted in the 
Union army, was wounded at the battle of Gettysburg and made a brevet colonel 
of New York Volunteers. He became connected with the Union Dime Savings 
Bank in 1870, and has held the position of president since 1892. He was a member 
of the American Banker's Association and in 1904 was elected president of the 
Savings Bank Section. He was also a member of the Alpha Delta Phi and Phi 
Beta Kappa fraternal societies, of the G. A. R., Loyal Legion and the Century 
Club. 

Colonel Sprague was thoroughly devoted to savings bank work and invented 
useful devices and systems which are now being used in many savings banks. He 
was an enthusiastic advocate of Volapuk and wrote a book on that language in 1888. 
Readers of the JOURNAL cannot fail to recall the articles on savings banks and 
other financial topics that he occasionally contributed to its columns, which were 
not only interesting but instructive. He had also published many other works and 
papers on business subjects on which he was a recognized authority. 


DATES OF 1912 BANKERS’ CONVENTIONS. 
Name. Place. Date. Secretary. Address. 


Detroit .. F.E. Farnsworth..11 Pine St.N.Y.C. 
.I.B........SaltLake City........Aug 21-23..A.C. Dorres Nashville, Tenn. 
Alabama...... ...McLane Tilton, Jr.Pell City. 
Arizona .. Morris Goldwater. . Prescott. 
Arkansas. ....Little Rock........May 28, 29...R. E. Wait Little Rock. 
California. ...Long Beach May 23-25....F. H. Colburn.....San Francisco. 
Georgia Atlantic Beach,Fla..May 24, 25.L. P. Hillyer Macon. 

Coeur d’ Alene......June 17,19. .J. W. Robinson... ..Boise. 
Ilowa..........Cedar Rapids June 5, 6... P. W. Hall..........Des Moines. 
Kansas........Topeka............. May 23,24..W. W. Bowman. .. Topeka. 
Louisiana.....Covington.,..........Apr. 26, 27.L. O. Broussard. .. Abbeville. 
Marviand.....Blue Mt House.. ..June 20-22...Chas.Hann........Baltimore. 
Michigan. ... Kalamazoo June 11-13...H.M. Brown 
Minnesota.... June 14. 15.Chas. R. Frost... ..Minneapolis. 
Mississippi... May 21,23..Richard Griffith... Vicksburg. 
Missouri May 21, 22..W.F. Keyser... ..Sedalia. 

New Jersey.... May 3,4....W. J. Field Jersey City. 
New York..... June 13. 14.W. J. Henry New York. 
NorthCarolina Morehead City June 26-28..Wm. A. Hunt.....Hendersonville. 
North Dakota.Jamestown June 19, 20.W. C. McFadden. . Fargo. 
Ohio .Cedar Point . S. B. Rankin So. Charleston. 
Oklahoma....Tulsa May 10, 11..W.B. Harrison.... Enid. 
Oregon Gearhart ...ee.. June 21, 22..J. L. Hartman.... Portland. 
Pennsylvania..Bedford Springs... .June 18,19..D. S. Kloss 
Tennessee.... Knoxville May 29, 30...F. M. Mayfield.... 
Texas May 7-9....J. W. Hoopes 

July 5,6....L. G. Hollman.... 

June 26, 27.J. E. Platt 
Virginia Old Point Comfort .June 20-22.. Walker Scott. . .. Farmville. 
Washington .. Tacoma & Olympia. June 27-29..P. C. Kaufiman....Tacoma.- 
West Virginia White Sulphur Spgs.July 11, 12...J S. Hill ..-Charleston. 
Wisconsin... . Milwaukee July 24, 25...G. D. Bartlett... ...Milwaukee. 








COMPARATIVE NEW YORK BANK STATEMENT. 
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The following table shows the loans and deposits of the associated banks, reported to tne New 
York Clearing House for the weeks ending April 8, 1911, and April 6, 1912, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 

















Loans and Loans and Legal Net 
Discounts, Discounts Deposits, Deposits, Deposits, 
BANKS. Average, Average, * Average, Average, |Per Cent.of 
1gII. 1912. IgIl. IgI2. Inc. Dee, 
Bank of N. Y. N. B. A....| $20,816,000) $ 21,277,002]] § 18,842,000} $19,159,000; | él 
Bank of the ManhattanCo.| 31,750,000} 34 500.000|| 37,500,000} 38,800,000, 3.4)... 
Merchants’ National ..... 21,029,000 21,125 000 21,635,000 21,468,000] ....| .7 
Mechanics & Metals Nat.. 52.221,500]  56.412.0v0 52,654.500|  _§4,737,000} 3.9]... 
Bank of America........ 26,975,600 28,148,000 27,522,600| 29,144,000] 5.8). 
National City...:...... 177,647.700| 199,990,000]} 182,559.400/ 195,742,000) 7.2)... 
Chemical National....... 29,668,000} — 2y 400,000 27,672,000]  27,034,000/_.. | 2.3 
Merchants’ Exch. National 7,121,600 7,100,000 7.223.300 7,338,000, 1.5)... 
Gallatin National........ 9.509, 300 9,01 3,000 7,998.800|- 7,347,000] .... | 8.1 
Nat. Butchers & Drovers. 2,467 ,Qoo 2,213,000 2,099,500 2 032,000] ... | 32 
Greenwich... ........... 8,162,800 8.714,000 9,210,000 9,915,000) 7.6}... 
American Exchange Nat. 43,021,000 41,951,000 43.588, 300 41,403,000] ....| 5. 
Nat Bank of Commerce,.| 154-193.500] 142,013,000]] 136,804,000] 118,199,000) ... |13.5 
Mercantile National. ..... 14,000,400 14.507,000 10,863,000 11,739,000] &. |.... 
PIN a i oS ccotenvicd Xe 3.850, 100 4. 503,000 3,348,400 4.130,000} 23.3}... 
Chatham & Phenix Nat....| 5.390.200} 17,436,000 15,064.8¢>} 17,524,000] 16.3]... 
oe eee 1,927,400 2,001 ,0OC 2,172,509» 2,154,000, ... | .8 
Hanover National .......| 73-793 200} = 76,609,000} = 84,028.500| 85,352,000! 1.3}... 
Citizen's Central National]  21.997,600 22,847,000 21,233.700|  22.095,000| 4. |.. 
National Nassau........ 8,648,100 10,805,000 10,218,500 1 3.203,000 29.2|.. 
Market & Fulton Nat..... 9,161,700 9,359,000 9,039.000 9,514,000] 5.2 .... 
Metropolitan Bank....... 10,199,000 11,529,000 10,240,400 11,760,000} 14.8)... 
Corn Exchange.......... 45.473.000} 48,586,000 53.753.000| 57,291,000] 6.5).... 
Importers & Traders’ Nat 25,836,000]  25.212,000 23.369,000| 22,450,000] ..- | 3.9 
National Park...... .... 87,790,000}  87,956,000)} 92,879,000} 92,940,000] .... |... 
East River National. .... 1.408, 200 1.433.000 1.515.700 1,703,000} 12.3)... 
Fourth National...... 35,266,000] 33.854,000)] 36,786,000]  —35.166,000] .-. | 4.4 
Second National. ...... 13,272,000 14.524,000 1 3,384,000 14,097,000! 5.3).. 
First National .......... 124,262,600] 122,320,000]] 120,491.200| 114,040,000] .-- | 5.3 
Irving National Exchange 25 009,600} 24,948,000 26 945,800] 27,045,000; _—--3|.--- 
Bowery............ es 3.42 3,000 3.345.000 3,582,000 =enag00| ... | t:§ 
N. Y. County National.: 8.036,800 8.596.000 8.254,600 8.605.000) 4.2)... 
German-American....... 4,059,100 4.136.000 3.986.200 3.966,000| ... | -5 
Chase National.......... 81,037,000} — 95.995.000/| —88.006.000} —1¢ 6,905,000) 21.4)... 
Fifth Avenue............ [2.729.000] _—_1 3,756,000 14,168,500] 15,441,000} 8.9)... 
German Exchange....... 3,500,000 3-41 5.000 3.553.800 3 510,000] ....| 1.2 
Germania...... ....... 5.413.700 5.513.000 6.287.300 6.422.000} 2.1)..-. 
Lincoln National........ 14,851.700 16, 102,000 16.216,500 16,723,000] 3.1).--- 
Garfield National........ 8.558,100 9,145.000 8,682,300 9.483.000] 9.2)--- 
Fifth National .......... 3,392,000 3-428,000 3,664,200 3 487,000] ... | 4.8 
Bank of the Metropolis... 12,281,800 12.544,000 12.364 400 12,533,000] }.3]---- 
West Side Bank......... 4.335.000 4.363.000 5.032,000 4.784,000| ... | 4.8 
- Seaboard National....... 23,124,000] 25.367.000 27,815,000} 30,035.000] 7.9)--- 
Liberty National......... 20,679,800]  20.349,000 22,263,300| 21,673,000] ... | 2-6 
N Y. Produce Exchange 8,032,900 8,770,000 9 635.300] 10,353,000) 7.4|---- 
NG ROE. ooo. 0. ecco 15.282,000 14.948 000 19.360,000}  21.377,000| 10 4}.--- 
|" PS eed eee ae ar Pee 14,653.000| .... |-++- 
Coal & Iron Nat’! Bank.. 6.07 5.000 6,306,000 6, 347.000 6,411,000] 1. |.-- 
Union Exchange Nat. . 8.834.600 9,204, 8,780,500) 9,210,000} 4.8)... 
Nassau Nat., Brooklyn...) =... .... 8.289,000]} ........ 7,357,000] ..-.|++- 








WOME... .cavtivest is. 3 51.451,900,81.4 5,339,000, $1,385,236, 300/$1,4 30,982,000 
* United States Deposits included, $1.603,600. 
+ Consolidation of Fourteenth Street, 12th Ward and 19th Ward Banks. 
Tne returns of the trust companies for April 6, 1912, will be found on page xx. 








